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Newspaper Item: 


Preliminary estimates place the industry's 1936 
output at 3,675,000 cars and trucks, which is 
roughly two and one-half times the 1932 product. 


“AL. 


LAW PERIO® 


Greater Need Than Ever Before for 
Adequate Automobile Insurance 


ROM all present indications 1936 will see more cars on the road 

than in any previous year. While this is a sign of returning pros- 
perity it is also a warning to all who own and operate automobiles. 
For with increased traffic comes greater danger of accident. 


Whether or not you are planning to buy a new car this year you 
should not drive any car without the financial protection afforded by 
an 


Etna Comprehensive Automobile Policy 


This modern contract may be written Ask your local A2tna representative to 
to include every insurable motoring tell you more about it and to quote 
hazard. rates. 


THE AZETNA CASUALTY & SURETY COMPANY 


THE AZATNA LIFE INSURANCE COMPANY @ THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 
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A MODERN CONVENIENCE FOR LAWYERS 


e With the services of The Corporation Trust 
Company to aid him, a lawyer may organize 
or qualify a corporation in any state of the 
Union, or amend its certificate, or file an 
increase or decrease of its capital, or take 
other corporate action, with as much ease or 
certainty and dispatch as if he were doing it 
in his own home state. And so it has been said 
by many lawyers that The Corporation Trust 
Company made possible the modem practice 
of corporation law in the United States. 


THE, CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 





If an attorney has all papers ready for in- 
corporation of a company, or for its qualifica- 
tiion as a foreign corporation, no matter in 
what state or territory of the United States, 
or what province of Canada, we will take 
them at that point and see that every neces- 
sary step is performed—papers filed, copies re- 
corded, notices published, as may be required 
in the state, statutory office established and 
thereafter maintained; in case of new com- 
panies, incorporators furnished, meeting held, 
directors elected, minute book opened. 

If, before drafting the papers, you wish to 
study carefully the question of the best state 
for incorporation of your client’s particular 
business, the most suitable capital set-up or 
the soundest purpose-clauses, or the most 
practicable provisions for management and 
control, we will bring you precedents from 


the best examples of corporation practice on 
which to formulate your plans, or, if you 
desire, will draft for your approval certificate 
and by-laws based on such precedents. 


If uncertain as to necessity of a client’s 


COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 
— 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W TENTH 6ST. WILMINGTON, DEL. 


Qualifying as a foreign corporation in agy 
state, we will, upon submission of the facts, 
bring you digests (with citations) of leading 
court decisions showing the attitude of each 
State involved on the kind of business trans- 
acted by your client. 

These services are available to attorneys 
only, and in performing them The Corpora- 
tion Trust Company acts only under the at- 
torney’s direct instructions and supervision. 


= 


Detroit, Dime Sav. Bank Bldg. 
Dover, Del., 30 Dover Green 
Kansas City, 926 Grand Ave. 
ngeles, Security Bidg. 


Albany, 158 State St 
Atlanta, Healey Bidg. 
Baltimore, 10 Light St. 

(The Corporation Trust Incorporated ) — A ue Seourhy Bae 

lantic Nat'l Bk. Bidg. inneapolis, urity q 
Bethe Corporation Trust, Incorporated) Philadelphia, Fidelity: Phila. Tr. Bidg. 
Buffalo, Ellicott Sq. Bidg. Pittsburgh, Oliver Bldg. 
Chicago, 208 S. La Salle St. Portland, Me., 443 Congress St. 
Cincinnati, Carew Tower San Francisco, Mills Bldg. 
Cleveland, Union Trust Bldg. Seattle, Exchange Bide. 
Dallas, Republic Bank “~ St. Louis, 415 Pine St. 
ashington, Munsey , 
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“Uniform Laws Annotated” 


The National Movement for Uniformity in State Laws 
Inaugurated lover 40 years ago by the National Conference 
of Commissioners on Uniform State Laws has 
reached impressive proportions 
Every State and Territory, for over 20 years, has been represented in the Confer- 


ence by officially appointed Commissioners, who have approved and submitted 


over 50 Uniform Laws. 


Outstanding Uniform Laws 
Which have been generally adopted 


Negotiable Instruments Act Fraudulent Conveyance Act 
Warehouse Receipt Act Conditional Sales Act 

Uniform Sales Act Declaratory Judgments Act 
Bills of Lading Act Partnership Act 

Stock Transfer Act Aeronautics Act 

Fiduciaries Act Desertion and Non Support Act 
Veterans Guardianship Act Traffic on Highways Act 


“UNIFORM LAWS ANNOTATED” 


Contains the text of all of these Uniform Laws, with annotations to the decisions 
of the C_ ¢s of all of the states which have construed and applied these statutes; 
all brought together under the appropriate sections of the respective acts. 


“Decisions of every state construing a Uniform Law, are of prime im- 
portance in every state which has adopted that Law.” 


Complete in 11 volumes, and kept to date by Annual Cumulative Pocket Parts. 


Write for Full Information. 





EDWARD 'THOMPSON COMPANY 


141 Willoughby Street Brooklyn, N. Y. 
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Current Events 








Arrangements for Next Annual! Meeting Now Being 


Made 


Hotel Statler Designated as Headquarters 


Plan for Improved Organization Comes 


Up Monday Afternoon 


RRAN MENTS for the next an- 
nual convention of the Association 
in Boston during the week of August 
24, 1936, are beginning to take form. 
Indications are f notable conven- 
tion amid storic New England sur- 


roundings, and for an unprecedented at- 


tendance for which the fine hotels of 


soston offer attractive accommodations. 


: 
I 
Because its size and convenience, 


enated as 


s been des 


the Hotel Statler ha 


the Headquarters for the convention, 
but it seems certain that several other 
excellent hotels nearby will have to be 
itilized, it rder to accommodate the 


prospective ittendance According to 


the announce nt made elsewhere in 
this issue, reservations for hotel ac- 
commodations Boston may now be 
made, and will be filled in the order of 
their receipt 

[he opening session of the Associa- 
tion convent will be called to order 
it 10 o’clo n Monday morning, 
August 24tl After the addresses of 
welcome and the response in behalf of 
the Association, the annual address will 
be delivered by the President of the 


the reports of officers, 


will be filed. 


Associati n al 


Sections and Committees 


At this session, an opportunity will be 


given fot introduction of resolu- 


tions from the floor, for reference, 
without debat t that time, to the new 
Committee t Resolutions headed by 
Judge L. B. D f the Nebraska Su- 


preme Court, president of the Nebraska 
Bar Association, for hearing and later 
report. 

On Monday afternoon, the order of 
business for the convention will be the 
report of the Association’s Special Com- 
mittee on Coordination, with its recom- 
mendation of a plan for an improved 
organization of the American Bar As- 
sociation. It is expected that the pro- 
posed amendments to the Constitution 
and By-Laws of the Association will be 
discussed and vcted on at this after- 
noon session. 

On Monday evening will take place 
the annual reception tendered by the 
President and officers of the Associa- 
tion, to the members of the Association 
and their guests. This reception will 
take place at a seasonable hour, instead 
of following other evening events. One 
of the early events of the week will also 
be a reception to new members of the 
Association and to members attending 
a convention of the Association for the 
first time. The enrollment of desirable 
new members may be facilitated by this 
and other plans for welcoming those for 
this 


tended. The Junior Bar Conference is 


whom is the first convention at- 


arranging attractive features for the 
participation and entertainment of law- 
yers under thirty-six years of age, and 
there will be a large attendance of the 
vounger lawyers. 

and probably also on 


On Tuesday 


1 


Wednesday forenoon, Section meetings 


and Committee sessions will be held, 
with Section dinners on Tuesday eve- 
ning. For Tuesday noon, an Associa- 
tion luncheon is scheduled, with an out- 
standing jurist as speaker. 

Business sessions of the convention 
will be held on Wednesday afternoon, 
Thursday, and Friday, with probably 


an evening session on Wednesday. The 


“open forum” session, at which the 
Resolutions Committee will present its 
report on the various resolutions of- 


fered, is likely to constitute one of the 
most interesting sessions of the con- 
vention. The take 
place on Thursday evening. Attractive 


annual dinner will 
entertainment features will be arranged 
for Friday afternoon and Saturday. 
The business sessions will be cleared, 
as far as possible, of routine, so as to 
facilitate the dispatch of business and 
enable the deliberative discussion of im- 
portant matters before the convention. 
For the program, some of the outstand- 
ing jurists of the English-speaking 
world will be present during the con- 
will be 


vention; and several of them 


heard in notable addresses. Exercises 
of the Tercentenary of Harvard Uni- 
versity will be in progress during the 
period of the convention, culminating in 
the alumni reunions and the concluding 
exercises in September. 

This will be a New England conven- 
tion of the Association, and the mem- 
bers of the Association and their fami- 
lies will have an unusual opportunity to 
visit each of the New England States, 
with their many historic spots, fine re- 
sorts and hotels, and beautiful moun- 
lakes. Many members are 


tains and 
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planning to motor to New England next 
summer with their families and to spend 
a month or more in that region, along 
with attending the Boston convention 
of the Association. Detailed information 
as to the historic and recreational at- 
tractions of each of the New England 
States will soon be sent to all Associa- 
tion members, 


Day 


Hon. L. B. 


of Resolutions Committee 
Boston Meeting 


Chairman for 





President Ransom’s Speak- 
ing Engagements 

HE President of the American Bar 

Association will attend the annual 
meeting of the Michigan State Bar As- 
sociation at the Hotel Statler, Detroit, 
on Friday, January 10th, and will speak 
at the annual dinner of the Michigan 
Association that evening. The inau- 
guration of the integrated State Bar in 
Michigan will take place at this meet- 
ing. 

On the evening of January 13th, the 
President of the American Bar Asso- 
ciation will address a dinner of the 
younger lawyers of Chicago and Nor- 
thern Illinois, in Chicago, under the 
auspices of the Chicago Bar Associa- 
tion. 

On January 17th and 18th, President 
Ransom will attend the annual mid-win- 
ter meeting of the Ohio Bar Associa 
tion, at Toledo. On the afternoon of 
January 17th, he will address a meeting 
of the Junior Bar of Ohio, on “The 
Young Lawyer.” In the evening, he 
will speak at the informal dinner of the 
Ohio Bar Association, on the subject 
“What the American Bar Association 
Can Do for the Average Lawyer.” 

On the evening of Saturday, Febru- 
ary 8th, Judge Ransom will be the prin- 
cipal speaker at the annual dinner of 
the Boston University Law School 





Alumni Association, at the new Parker 
House, in Boston; and on February 
22nd, he will deliver the Washing- 
ton’s Birthday address at the annual 
dinner of the Kansas City Law School, 
in Kansas City, Missouri. 


Kansas City Bar Backs Up 
State Campaign 


HE Unlawful Practice Committee 

of the Kansas City Bar Association 
has undertaken a campaign 
against those practicing law illegally, 
thus backing up and complementing the 
efforts of Mr. Boyle G. Clark’s Ad- 
visory Committee of the Bar Commit- 
tees, which in Missouri are engaged, 
under the supervision of the Supreme 
Court, in enforcing professional ethics 
and in the suppression of unauthorized 
practice of law. 

The Kansas City 
through its chairman, Harold E. Neib- 
ling, addressed a letter to all the mem- 
bers of the local association asking their 
cooperation in the committee’s task. 
After first asking that the members read 
the statutes and decisions applicable to 
the practice of law the committee re- 
quests: 

“(a) If you see fit, please suggest 
to your own clients who, innocently or 
wilfully may be violating this law, the 
impropriety of their acts, so that they 
may employ duly licensed lawyers to at- 
tend their law business. Many laymen 
have been so long unlawfully engaged in 
the practice of law as to feel they have 
some sort of prescriptive right therein. 
Nearly all of those engaged to any large 
extent in this unlawful practice have use 
of, or contact somewhere with, mem- 
bers of this Bar, and the committee be- 
lieve a large measure of correction can 
effectively and quietly be made without 
necessity of outside attention. Mem- 
bers of the Bar understand that they 
themselves should not countenance such 
unlawful practices, nor lend their office 
to their continuance. 

“(b) Please let the committee have 
a report, in writing, addressed to the 
office of the chairman, with a complete 
statement of facts known to you to con- 
stitute any breach of the law in question. 
If anonymity is desired, please so state 
and your wishes will be respected, but 
due to pressure of time the committee 
probably cannot consider strictly anony- 
mous information.” 

The letter then attempts to outline 
some of the more common forms of 
illegal practice, at the same time warn- 
ing that the list is by no means all- 
inclusive : 

“(1) The procuring, preparation, 
drafting or obtaining signatures to vari- 
ous documents having to do with secular 
rights of others, such as ‘escrows,’ wills, 


vigorous 


Committee has 


deeds, contracts, releases, etc., by banks; 
trust companies; title companies; real 
estate, loan and accounting agencies, 
whether corporate or not. Corporations 
may not lawfully render this service, 
whether apparently ‘gratis’ or not, even 
through the agency of licensed lawyers. 
Many lawyers are of the opinion that 
documents so drawn may be, at least, 
voidable. 

“(2) In negligence and compensa- 
tion cases: The activities of any 
‘snitch’ or ‘runner,’ either in procuring 
the case for himself or another; or in 
statements or representations concern- 
ing claimant’s rights made privately to 
the claimant, or any board, or 
commission, or to any insurance carrier, 
or to the one alleged to have been guilty 
of negligence. The appearance before 
any commission or board, by lay ‘ad- 
justers’ on behalf of any insurance car- 
rier; the drafting or procuring of any 
‘release’ or similar document, or repe- 
sentations made in ‘settlements,’ having 
to do with the secular rights of another, 
which includes much of the work here- 
tofore done by laymen ‘claim agents,’ 
both individual and corporate. 

“(3) Similar activities as outlined 
in paragraph 2 on account of fires, or 
losses on account of other casualties by 
‘adjustment bureaus’ and ‘adjusters,’ 
corporate or individual. It is recog- 
nized that mere ascertainment of the 
extent of these losses need not involve 
the practice of law. 

“(4) In causes pending or being in- 
stituted in any court, the over-zealous 
attentions and hazy ‘legal assistance’ of 
laymen clerks, and various attaches and 
hangers-on about courts, rendered 
parties or interested persons. 

“(5) The activities of lay collection 
agencies, individual or corporate; many 
of whom sell ‘law services’ (!), with 
dire and multitudinous threats of court 
actions, garnishments, and other drastic 
actions of the law to be ‘enforced’ by 
these laymen.” 

In this connection a recent Boston 
news item is of interest. A vigorous 
campaign under the direction of Attor- 
ney-General Paul Dever is now under 
way in Massachusetts against all forms 
of illegal practice. The news item in 
question refers to a warning that will 
be given to every notary public and 
justice of peace when application for 
renewal of commission is made. 

“Any person holding a commission 
as justice of the peace or notary public,” 
the warning reads, “who uses the privi- 
lege conferred upon him by his com- 
mission to perform acts other than those 
ministerial acts which it was intended 
he should perform may be called upon 
to surrender his commission.” The 
warnings will be sent out by William 
L. Reed, the executive 
council. 


before 


secretary of 








Admission Requirement 
Raised at Georgetown 


mA) VV IN a SC NOt W 
ré llege aegree Io! ac 





Canter O% 
C Se] ‘ 1936 
if ear d at eet 
o Ty 

r D¢ Dp ce 
7, 1935 

e on m 
Reve | ce » | Re 
ent ¢ | ‘ ] ned 
( urs¢ | reret T it 1S 
three ¢ K be 
cce e Law 
Sel eg g nferred 
ite S even 
in the « s fi the college 

, : 
eparti oe \ v sity 
In e re ement of a 
sac ecrTree uivalent 
eTe€ Lire 





CURRENT EVENTS 


Solicitor-General Reed 
Respond to Welcome 
at Boston 


HE President of the American Bar 
gee has announced that, at 
the opening of the New England meet- 
ing of the Association, in Boston, on 
August 24, 1936, the response to the 
addresses of welcome will appropriately 
be made, in behalf of the Association 
and its membership, by Mr. Stanley P. 
Reed of Kentucky, Solicitor-General of 
the United States. 

Solicitor-General serv- 
ing as a member of the Association's 
Standing Committee on Jurisprudence 
Reform, and as a member of 
Committee for the 


lo 


Reed is also 


and Law 
the Resolutions 
Joston meeting. 
Other details about the coming meet- 


ing are on page l. 


Regional Conference of Lawyers of Southeastern States, 
Held at Atlanta, Hears First Formal Announcement 
of Plan for More Representative Organization 
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E. SmytHe GAMBRELI 
Bar 


Conference of Association 


Delegates 


Chairman, 


President H. Files Crenshaw of Ala- 


bama, President William H. Rogers 
of Florida, President Julius C. Smith 
of North Carolina State Bar, and a 


number of former presidents of State 
ssociations were in attendance. 

rhe program of the meeting was very 
timulating and it was made more en- 
joyable by the proverbial southern hos- 
pitality proffered by the Georgia hosts. 
Committees on Headquarters, Trans- 
portation, Entertainment, Attendance 
and other features of the meeting were 
active in seeing that all arrangements 


were carried out and that guests were 
made to feel at home, with the result 
that the program, both official and un- 
official, went off with unusual smooth- 
ness and with great enjoyment on the 
part of the visitors. 

The meeting opened with a luncheon 
on Friday, November 22nd, at which 
the address of welcome was given by 
Mr. Frank Carter, President of the At- 
lanta Bar Association. The response 
was made by Mr. Julius C. Smith, 
President of the North Carolina State 
Bar, and this was followed by the in- 
troduction of officials representing the 
\merican Bar Association and State 
and local associations. 

The afternoon session was devoted to 
the subject of unauthorized practice of 
law and was presided Mr. 
Henry Upson Sims of Birmingham, 
\labama, former President of the Amer- 
ican Bar Association. Mr. Stanley B. 
Houck of Minneapolis, chairman of the 
American Bar Association’s Committee 
on Unauthorized Law, 
then spoke on the subject “Recent Pro- 
cedural Developments, and Participation 
by Lawyers in Unauthorized Practice.” 
He was followed by Mr. Boyle G. Clark 
of Columbia, Missouri, General Chair- 
man of the Bar Committees of Missouri. 
Mr. Clark’s subject was “Missouri’s Ac- 
complishments and Program for Elim- 
inating the Unlawful Practice of the 
law.” His address is printed else- 
where in this issue of the JouRNAL. 
“Lay Encroachment on the Lawyers’ 
Domain in the Southeast” was discussed 
by Mr. Henry B. Brennan of Savannah, 
Ga., who gave an interesting account 
of what had been done in neighboring 
states to cope with this problem. 

There was a large attendance at the 
banquet in the which was 
presided over by Lovett of 
the Georgia Bar Association, Mr. Alva 
M. Lumpkin of Columbia, South Caro- 
lina, Former President of the South 
Carolina Bar Association, responded to 
the toast “The Future of the American 
Lawyer.” He was followed by Mr. 
Harvey T. Harrison of Little Rock, 
Arkansas, who spoke in a very amusing 
vein on the subject of “Mules”. Presi- 
dent Ransom talked concerning “The 
Work and Program of the American 
Bar Association” and addressed him- 
self particularly to the thesis that the 
American Bar Association must not en- 
gage itself in political controversies or 
seek to promote the views of any one 
class or group of lawyers. A quotation 
from this speech is found in the Decem- 
ber number of the JourNAL under 
the heading “A Familiar Question 
Answered.” 

On Saturday morning the subject of 
“Better Organization of the Bar” was 
discussed. Mr. E. Smythe Gambrell 


over by 


Practice of the 


evening, 
President 
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presided at this meeting and first intro- 
duced Mr. Scott M. Loftin of Jackson- 


ville, Florida, past President of the 
American Bar Association. Mr. Lof- 
tin’s topic, “The Movement Toward 


Coordination in the American Bar As- 
sociation,” led logically up to the ad- 
dress of President Ransom who 
cussed “A Plan for the Better Organi 
zation of the American Associa- 
tion.’ Judge Lovett spoke of the view- 
point of State and local associations to- 
ward the national association. Mr. Will 
Shafroth, Director of the National Bar 
Program, briefly discussed some of the 
features of the new plan, and Mr. B. 
Allston Moore of Charleston, South 
Carolina, State Chairman of the Junior 
Bar Section for that state, gave the 
young lawyers’ viewpoint. 

The session closed with the speech of 
Mr. George B. Rose of Little Rock, 
Arkansas, Vice-President of the Amer- 
ican Association for the Eighth 
Circuit, who gave interesting 
lights on the early history of the Asso- 
ciation. 

The concluding feature of the meeting 
was a Junior Bar Section luncheon 
which was well attended. Arrange- 
ments for this were in charge of Mr. 
Harold B Wahl, member of the Coun- 
cil of the Junior Bar Section from Flor- 
ida, and he introduced some of the 
Junior Bar officials from neighboring 
States. Indicative of the widening 
scope of the American Bar 
tion’s influence and activity is the fact 
that many law teachers and law stu- 
dents attended the conference. Lamar 
School of Law at Emory University had 
the distinction of having all of its faculty 
and students in attendance. 

In addition to the speakers, the fol- 
lowing lawyers from outside of Georgia 
were present: 

Alabama: Douglas Arant, 
Sarnes, Peyton D. Bibb, R. F. Lang, A. 
Leo Oberdorfer, W. M. Rogers and Or- 
mond Somerville of Birmingham; Wil- 
liam P."Cobb, H. F. Crenshaw of Mont- 
gomery. Florida: Martin H. Long, Wil- 
liam H. Rogers, Joseph H. Ross, Harold 
B. Wahl, Olin Watts of Jacksonville; 
H. E, Carter, Fred H. Davis of Talla- 
hassee; R. F. Maguire, John H. Wahl 
of Orlando, A. Melrose Lamar of West 
Palm Beach. Illinois: R. Allan 
Stephens of Springfield. Kentucky: R. 
W. Keenon of Lexington. New York: 
Emil Kreis of Brooklyn. North Caro- 
lina: Alexander B. Andrews, Henry M. 
London of Raleigh; Mark W. Brown, 
J. Y. Jordan of Asheville; H. Claude 
Horack of Durham; C. W. Tillett, Jr. 
of Charlotte. South Carolina: George 
L. Buist, N. Rosen, Walter H. Solo- 
mon, of Charleston; R. Beverley Her- 
bert, William S. Nelson, D. W. Robin- 
son, Jr. of Columbia; Ben T. Leppard 
of Greenville; H. K. Osborn of Spar- 


dis 


Bar 


sar 
some 


Associa- 


Reid 





will be appointed by the Supreme Court. 
The Board is given general charge of 
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tanburg. Tennessee: Aubrey F. Folts, 
C. G. Milligan, J. H. Reddy, P. A. 


Thatch, Joe V. Williams, Jr. of Chatta- 
nooga; H. G. Fowler, John M, Kelly, 
of Knoxville; D. Stuart of 
Cleveland. 


Sullins 


Michigan Supreme Court 


Adopts Rules Concern- 
ing the State Bar 


HE Supreme Court of Michigan, 
Nov. 12, 1935, adooted rules 
concerning the State Bar. As is the 
case in other integrated bars all those 


on 


actively practicing law are automatically 
members. Each member is required to 
file with the Secretary of the State Bat 
a statement setting forth his business 
and residence addresses, and the judicial 
circuit within which his principal office 
is located. Any subsequent changes in 
address are to be sent to the secretary. 
A provision is made for both active and 
inactive members, the latter not being 
allowed to practice law. The annual 
dues for active members is set at 
dollars. 

The governing body is designated a 
Board of Commissioners, consisting of 
twenty-one members, one from each of 
the seventeen congressional districts and 
four members from the state at large. 
The congressional district commission- 
ers are to hold office for three years; 


five 


the commissioners-at-large for four 
years. After the organization has got 


under way the district commissioners 
will be nominated by petition and elected 
in their respective districts by mail vote 
of all the members of the bar in that 
commissioners-at-large 


district. The 
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the administration of the affairs of the 
organization; is expressly authorized to 
appoint certain committees and prescribe 
their functions. The publication of at 
least a quarterly journal is provided for. 
The Board will cooperate with the State 
Board of Law Examiners in connection 
with character examination of 
cants “and in such 
may be deemed desirable.” 


appli- 
other respects as 
The officers 
of the State Bar are to be elected by the 
Board and the president and vice-presi- 
must be 


dent commissioners. 


As rules of conduct the Canons of 


Ethics of 
Association 


the American 
adopted. 


Professional 


Bar are Five 


active members in each judicial circuit 
are to be named by the Board to handle 
complaints and these committees are 
given the power, without the necessity 
of formal complaint, of investigating in- 
formally any matter of professional mis- 
conduct, and, if there is reasonable cause 
to believe that such misconduct exists, a 
filed 


formal hearing held after due notice to 


formal complaint may be and a 


the one against whom the charge is 
brought. The 
subpoenas and cause 
taken under oath. The 
after this hearing dismiss the proceed- 
ing Or administer a reprimand. If how- 
ever it decides that disbarment, suspen- 
sion or other action is 
merited it shall 
of the proceedings, including 


committee may issue 
testimony to be 


committee may 


disciplinary 
file a verified report 
its findings 
of fact and with the 
Clerk of the Circuit Court of that judi- 
cial circuit, after 
a matter of course, shall issue 
to the one complained against to show 
cause why the committee's recommenda- 


recommendations, 


which the court, as 


an order 





Chairman of 


Left, Cor. O. R. McGutre, 
Committee on Administrative Law; right, CHarLes E. Matson, Chairman of Committee 
on American Citizenship 
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tions be confirmed. Three 

reuit ju e to be designated to 
conduct t eedings on the order to 
how ¢ final order entered 
ifter t é es is reviewable by 
the Supre t at its discretion. It 
Ss expres this procedure is not 
in derogat f the power of the At- 
tornev-Genet1 and the courts over 
isciplinat eedings 

These 1 ( took effect on December 
2, 1935 


Interest Gaining In North 
Carolina Junior Bar 

NTEREST in the Juni 

pte ‘ ina 18 increasing 


th 


Junior Bar in 


among 





the younger vers of the profession, 
organizatio1 having been _ recently 
formed it eral of the larger cities. 
This is ] lue to the program put 
m at of the annual meeting 
f the North Carolina Bar Association 
August 20, by E. L. Cannon of Durham, 
ha North Carolina of the 
junior Bar Among those taking part 
in the 7 were Messrs. Spruill 
Thornton f Winston-Salen Muriel 
es lle, W. B. McGuire, Jr., 
of Charlott Earle Rives of Greens- 
ro, W f Smithfield and 
Alston S durham As result 
ft th ( n the Association 
created nent Committee on the 
inior h W. B. McGuire, 
Ir., of ¢ tt is Chairman. The 
ork of t mmittee will be watched 
vith I t t interest by the older 
embe fessior 


Drafting Committee of 
National Bankruptcy 
Conference Meets 


THRI YAY session of the Draft- 
ing mittee of the National 


} 


Bankrupt ference was held in De- 
troit, December 13, 14 and 15, for the 
purpost f further perfecting the ar- 
rangement and phraseology of the Con- 
ference Draft of proposed amendments 
to the Bankruptcy Act 

Present at the meeting were Wat- 
on B. Ac ttsburgh; Charles True 
Adams, ‘ ig Carl D Friebolin, 
Cleveland Gardes, New York; 
Reuben | t, Los Angeles; W. Ran- 
lolph Montgomery, New York; Peter 
B. Olney I New York; Jacob 4 
Weinste idelphia; Paul H. King, 
Chairman, Detroit; Brace Bennitt, Sec- 
retary. Ne rk 

Prof Gerdes, of New York 
University resenting the Trade and 
Commer ude a very compre- 
hensive presentation of “Corporate Re 
orgat t eferring to the discus 

yns of lebtor Relief Laws Con- 
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ot 


which 


ference, in he was a moving 
spirit, conducted at the Waldorf-As- 
toria in New York on December 7th 


under the auspices of the University. 
Mr. Gerdes went over very carefully the 
experience of the past year under the 
section, and pointed out some of the 
difficulties now being encountered in its 
administration. 

In connection with the consideration 
of individual compositions and exten- 
sions, Referee Charles True Adams, of 
Chicago, brought to the attention of the 
Committee the very extensive use made 
of Section 74 in that city as a means of 
solution in thousands of cases of real 
estate problems. In these, neither the 
general provisions of the Act nor cor- 
porate reorganization proceedings are 
effective and the section has proved the 
only practicable means of meeting the 
situation. Referee Adams suggested at 
least five important amendments to the 
existing provisions. 

It was the opinion of the Committee 
that under the circumstances the Con- 
ference should assume the responsibility 
of making more comprehensive recom- 
mendations concerning the improve- 
ment of the Relief Sections of the Act 
and the appointment by the Chairman 
of a Special Committee to accomplish 
the result was recommended. As soon 
as the personnel of this important 
group is completed, its membership will 
be announced. 

The Drafting Committee was in ac- 
tual session for more than twenty-four 
hours and fully completed its consid- 
eration of the following subjects: “Defi- 
nitions and Offenses,” “Jurisdiction and 
Procedure,” and “Preferences, Liens 
and Title of the Trustee.” It also largely 
completed the consideration of “Admin- 
istration” and “Compositions and Dis- 





Left, Greorce H. Terrierry, Chairman of 
Committee on Admiralty and Maritime Law; right, ArrHur A. BALLANTINE, Chairman 


Committee on Federal Taxation 


charge.” The subjects of “Creditors” 
and “Bankrupts” were not reached, but 
these not regarded as essentially 
difficult nor as requiring much further 
amount 


are 
consideration. A considerable 
of work remains to be done, as indi- 
cated, in the field of “Reorganizations,” 
but this will be speedily taken up and 
concluded. The Committee adjourned 
until its January session in Washing- 
ton. 

The National Bankruptcy Conference 


consists of members of various repre- 
sentative organizations, including the 
American Bar Association, the Na- 


tional Association of Credit Men, the 
Commercial Law League of America, 
the National Association of Referees in 
Bankruptcy, the American Bankers As- 
sociation, the Trade and Commerce Bar 
of New York City, and numerous other 
organizations and institutions. Its work 
has extended over a period of more than 
three years, meetings having been held 
in Boston, St. Louis, Washington, New 
York, Cambridge (Mass.), Chicago and 
Detroit. Its proposals have now gone 
through four published drafts, the last 
one being a Committee Print of the 
Judiciary Committee of the House of 
Representatives, to which the tentative 
Draft was presented for consideration 
by a special committee of the Confer- 
ence on April 1 and 2, 1935. The Draft- 
ing Committee is now engaged in per- 
fecting this Draft and the Conference 
will undoubtedly recommend, in the 
light of further experience, additional 
substantive proposals, particularly with 
reference to so-called relief provisions. 

The Conference is attempting to do 
its work in a very thorough, painstak- 
ing and workmanlike manner, and it is 
believed that it will constitute a sub- 
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stantial contrfbution to the improvement 
of our bankruptcy law and procedure. 

Summarized, its proposals seek to ac 
complish the following general pur- 
poses : 

1. To provide an improved composi 
tion procedurc, including features of 
the new so-called “relief provisions” 
for individual and agricultural compo- 
sitions and extensions, and a carefully 
prepared alternative plan for corporate 
reorganizations, thus retaining the de- 
sirable permanent provisions of the new 
legislation and making possible the 
elimination of cumbersome, overlapping, 
and inconsistent provisions; 

2. To increase efficiency im adminis- 
tration in many particulars, including 
the extension of the jurisdiction, term, 
qualifications, and duties of referees; 
the appointment of creditors’ commit- 
tees to cooperate with the court; the 
summary enforcement of liability on 
bonds to the court; the shortening of 
administrative periods of time; the 
regulation of ancillary receiverships; 
and the coordination of receivership 
proceedings in other courts with bank 
ruptcy proceedings pending adjudica 
tion; 

3. To curb the abuses of 
ceiverships by extending the fifth act of 
bankruptcy to include the appointment 
of a receiver for a debtor “while un- 
able to pay his debts as they mature ;” 

4. To make the discharge provisions 
more effective, from the standpoint of 
bankrupt, creditor, and the general pub- 
lic, by providing that adjudications shall 
applications 


equity re- 


automatically operate as 
for discharge; by requiring an exami- 
nation in every case; and, on request of 
the court, securing the intervention of 
the United States attorney in behalf of 
the public interest; 

5. To tighten up the pro 
the enforcement of the criminal provi- 
sions of the act; 

6. To perfect the sections relative to 
preferences, liens, set-offs and the title 
of the trustee, with specific reference to 
the defining of a preference and the 
covery thereof; stock-brokerage cases; 


sions for 


re 
he 


inchoate liens in favor of laborers, 
contractors, mechanics, landlords and 
others; set-offs and counterclaims; 


fraudulent good faith 
transfers; and defenses by the trustee; 

7. To provide a more workable part- 
nership account of the 
breakdown of the present provisions; 

8. To make clearer the provisions 
relative to the jurisdiction of bankruptcy 
courts, and to extend them to cover 
additional matters, including suits by re- 
ceivers, the determination of 
rights, the removal of bankruptcy trus 
tees, and limitation of ancillary proceed 
ings, and the surrender of, or account- 
ing for, assets by assignees or receivers 


conveyances ; 


section, on 


dower 


3AR 
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or trustees appointed in other proceed- 
ings in certain cases; 

9. To improve the procedural se 
tions of the act in the safeguarding of 
real estate titles, in the examination of 
hostile witnesses, in proceedings for dis- 
covery; and in the practice on appeals; 

10. To minimize evasions by bank- 
rupts by providing for the filing of 
schedules with the petitions in volun- 
tary cases, for examinations at dis- 
charge hearings, and the filing of 
“statements of affairs”; and to suspend 
statutes of limitations during the pend- 
ency of the bankruptcy; 

ll. To straighten out the statement 
of the acts of bankruptcy to avoid the 
present overlapping of the third and 
fourth acts and to enlarge the fifth act 
the better to cover equity receiverships ; 
and 

12. To clarify certain of the defini- 
tions, and to add desirable new defini 
tions. Pau H. Kino, Chairman 


Chicago Lawyer’s Bequest 
for Comparative Law 


Choir 


N endowed chair of comparative 

law will be up at the 
School of the University of Chicago 
with a fund of $85,000 received from the 
trustees of the estate of Max Pam, a 
Chicago lawyer who died in 1925. Allo- 
cation of the above sum completes the 
distribution of the $350,000 which Mr. 
Pam’s will provided should be set aside 
for such educational and philanthropic 
purposes as his trustees might designate. 
Professor Max Rheinstein, formerly 
the faculty of the University of 


set Law 


on 
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Committee on Canons of Ethics; 


Berlin, and a member of the Chicago 


faculty since 1934, has been named a 


the first incumbent of the chair, which 
will be designated the “Max Pam Pro 
fessorship of Comparative Law.” Pro- 


fessor Rheinstein has served for a num- 
ber of years on The Comparative Law 


Research Institutes of Munich and 
Berlin, and has been co-editor of the 
yearbook of the Italian Institute of 
Comparative Law. 


“Ticket Racket’’Condemned 
by Chicago Bar 





HE practice on the part of certain 

public officials of constantly asking 
lawyers to contribute or purchase tickets 
for alleged charities and benefits, with 
the implication being ade in many 
cases that this was a necessary pre 
requisite to transacting business with 
the particular official, was condemned 


strongly in a resolution adopted recently 
the Chi- 
resolution 


by the Board of Managers of 
cago Bar Association. The 
called attention to the fact that 
as well as other officials 
ing in this solicitation either 
or by permitting their 1 


The funds so collected 


judges 
were participat 
directly 
ames to be used 


for others. were 





not supervised by any regular charity 
agency and the collectors were conse- 
quently not accountable to anyone for 
the funds collected. 

such con- 


The resolution condemned 
duct as not in keeping with the dignity 
of public office and as tending to destroy 
the confidence of citizens in the integrity 
of public resolution 
concludes that the members the Chi- 
cago Bar Association 


1 


servants Phe 


refuse to 
the 


should 


accede to any such demands in 





Farnum, Chairman of 


Left, Greorce R. 
right, StanLey B. Houck, Chairman of Committee on 
Unauthorized Practice of the Law 

















Missouri Shows How It Can 
Be Done 

unusual occurrence of 

T offerit ge to surrender 


eir li t practice wa witnessed 


Court Missouri on 

Dece ir of these attorneys 
had bee ered leading citizens of 
Wa [issouri The fifth was 
Columbia, Missouri, 

Clark, General Chair- 

t imittees in Missouri, 
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which have the power under the court's 
direction to investigate matters involv- 
ing professional ethics and unauthor- 
ized practice, submitted the tenders of 
surrender of license with the recom- 
mendation that they be accepted and the 
names of the attorneys stricken from 
the rolls. The Supreme Court accepted 
the offers. 

This move came as a dramatic con- 
clusion to the first year of Mr. Clark’s 
committee’s activity. During the year 
there have been one disbarment, one sus- 
pension, five surrenders of license, one 
and fifteen 
lawyers are in process of trial or are 
awaiting trial. 


acquittal cases against 


Washington Letter 


Income Tax Returns in Duplicate 


N order to permit inspection of Fed- 
| eral i tax returns by State and 
local t ils (see Journal of June, 
1935, pa 39 a regulation has just 
beet r the filing with future 


opy thereof on 


the J 


gre ( reasury will 
provide 

But e taxpayer think his 
Federal ret ; are through with in- 
spectior hen the other taxing au- 
tl t finished examining them 
nd ha furnished such informa- 
tion as t have requested of their 
State g They still may be 
subject t number of other examina- 
tions su the following already pro- 
vided f 

Special te Committee investigat- 


he tions industry, authorized 
inspect i! me and profits tax re- 
urns and capital stock tax returns. Ex- 


of May 14, 1935. 


Senate mmittee on Agriculture 
nd | authorized to inspect in- 
come, ¢ rofits, and capital stock 
ix rett the extent necessary in 

ve of the causes of the 
apid « the price of cotton on 
he cotton exchanges on or about March 
11, 1935 itive Orde July 9, 
935 

specia ~ Lommiuttee to investi- 
gate lobl ictivities authorized to 
nspect excess-profits, and capi- 
tal stock 1 returns. Executive Order 
f July 25, 1935 

Senate { ttee on Interstate Com- 
merce ed t nspect income, 
profits upital stock tax returns 
Execut er of August 23, 1935 


In the Supreme Court 


[he Supreme Court’s next meeting 
has been announced for January 6, 1936, 
he pr ling recess from December 


23rd being only two weeks although a 
three weeks recess previously had been 
scheduled, that is, until January 13th. 
No doubt it would be expecting too 
much to anticipate that such of the re- 
cently presented momentous cases as 
may require extensive opinions will be 
decided by January 6th. 
Constitutionality of the processing tax 
provided for by the Agricultural Ad- 
justment Act attacked by Hon. 
George Wharton Pepper, of Philadel- 


was 


phia, and defended by the Solicitor 
General, Stanley Reed, in the Hoosac 
Mills case. A short summary of the 


arguments contained in the briefs in 
this important case is presented else- 
where in this issue 

The case involving the Bankhead cot- 
ton control Act was argued following 
that of the Hoosac Mills. This was the 
case of Moor vs, Texas & New Orleans 
Railroad Company, where Mr. Lee 
Moor, a Texas planter, sought to force 
the carrier, contrary to the terms of the 
law, to transport his cotton without hav- 
ing attached thereto the tags showing 
his compliance with the Act. The dis- 
tinction between this law and the Agri- 
cultural Adjustment Act is that the 
Bankhead Act provides that the Secre- 
tary of Agriculture fix a national allot- 
ment for each crop year, and producers 
are given individual quotas from this al- 
lotment ; whereas the A. A. A., in its cot- 
ton program, for instance, attempts te 
control production of the crop through 
the use of voluntary contracts and pay- 
ments to the signers for reducing acre- 
age, the money :being obtained by pro- 
cessing taxes. 

The contentions of Moor’s attorneys 
were that this legislation was an invalid 
delegation of power by Congress to the 
Secretary; that it has no direct relation 
to interstate commerce; and that it vio- 
lates States’ rights. The Government’s 





From Our Galley of Association Chairmen: 
Joun W. Gutver, Chairman of Commit- 


tee on Communications 


points were that the Act is a valid tax 
law and that it was necessary for the 
“general welfare.” The Solicitor Gen- 
eral raised the question of whether this 
really was a lawsuit. He spoke of it as 
a “non-adversary” case, the railway 
company having presented no witnesses 
in the lower courts; and contended that 
there was no basis for the Supreme 
Court to pass on the constitutional 
question. The Chief Justice ruled that 
Government counsel could not argue 
this point because it was not within his 
province as a “friend of the Court.” 
During the presentation of this case. 
Solicitor General Reed became ill and 
fainted. It was several days before he 
was able to resume his duties in Court. 

The eight cases by rice millers 
against the processing tax on that ar- 
ticle were based on the proposition that 
Sec. 21 (d) of the Agricultural Adjust- 
ment Act as amended August 24, 1935 
(7 U. S. C. A. Sec. 623 (d) ) to re- 
quire proof, that the burden of the tax 
had not been passed on to another, as a 
condition precedent to recovering the 
amount of any overpayment, was a vir- 
tual withdrawal of the Government's 
consent to be sued for tax of this kind 
wrongfully collected and therefore there 
was no adequate remedy at law once 
payment was made, hence justifying an 
injunction to restrain collection of the 
tax. 

The millers’ contention continued 
that, because of the separability clause 
of the Act, section 21 (d) is constitu- 
tional although it places an impossible 
burden of proof on the processor as a 
condition to the recovery of the money 
unconstitutionally demanded of him. 
Upon the Court’s inquiry as to whether 

(Continued on page 71) 
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Announcing the New 


WILLISTON 
CONTRACTS 


PROFESSOR SAMUEL WILLISTON 


Reporter for the Committee on the Restatement of the Law of Contracts 
AND 
PROFESSOR GEORGE THOMPSON 


of Cornell, a member of the Committee on the Restatement 
of the Law of Contracts 


This great work is too well-known for description here. Suffice 
it to say that hardly a section escaped revision during the five 
years of tremendous work by Professors Williston and Thompson. 























order today. 











ORDER FORM 


Take advantage of the pre-publication offer and 
) 





Baker, Voorhis & Co., 
119 Fulton Street, 
New York, N. Y. 
Department R 

Please enter my order for the new edition of Williston on Contracts, 7 vols., 


at pre-publication price of $75.00. Pre-publication subscribers will receive 
additional volumes free if the set exceeds seven volumes. 
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MISSOURIS ACCOMPLISHMENTS AND PROGRAM 
FOR ELIMINATING THE UNLAWFUL 
PRACTICE OF LAW 


Plan of the Missouri 
Prac tice 


ance Companies 


Organization of 
Law Lists 


Various Lay 


Collection Agencies—Lay Insurance Adjusters—Casualty 
Activities in 


Bar—Necessity of Suppressing the Unauthorized 


Insur- 


the Unauthorized Practice of Law— 


Obstacles to Be Overcome by the Committee in Enforcement of Rules etc.* 


By Boye G, CLARK 
General Chairman of the Bar Committees of Missouri 


a. 4 RMAN, President Ransom, Ladies and 
Gentlemen lt is a pleasure and an honor to 


| tore you to talk to you about the ac- 
complishments and program in the State of Missouri 
for eliminating the unlawful practice of the law. The 
invitatiol f the Committee to me was not personal, 
but was extended to me in recognition of the fact 
that I am General Chairman of the Bar Committees 
of Missot Nevertheless, the pleasure is mine of 
being here and meeting the lawyers of this section of 


the U nite states, 


the pleasure of appearing on the 
Mr. Houck who has given so much 


time and thought to the question of the unauthorized 

practice of the law and with Mr. Brennan who speaks 

with authority upon the subject. 

1. PLAN OF ORGANIZATION OF MISSOURI 
BAR 


Before | speak to you of the accomplishments and 


progran eliminating the unlawful practice of law 
in Missouri, I feel I shouid outline to you the plan 
of our organization of the Bar for that purpose. The 
fulfillment of our plan of organization did not come 


vears Missouri sought to follow the 
California, Oklahoma and. a number of 
by organizing the Bar by act of our State 
In keeping with the prevalent idea that 


exampk 
other ctutne 


Legislature 


organizat necessarily could be had only by legis 
lative enactment, we for years attempted the accom- 
plishment of our purpose in the same way. Bills were 
presented from time to time to the General Assembly 
of Missouri for the integration of the Bar bottomed 


and Oklahoma laws. We never 
the various attempts made, to obtain fav- 
f legislature. In 1933 we fell short 
Governor Park, formerly one of 
leading circuit judges, was Gayernor of 


upon the California 
succeecde | 


( rable { 


ur 
only by trew votes 


the tate 





\Missourt He supported our bill and the leading law- 
vers of \ssembly voted for it. The fear was ex- 
pressed by many however that the profession was at- 
tempting to create an oligarchy, and it was impossible 
to rally to our support a sufficient number of votes to 
pass the proposed act 

\fter the adjournment of the legislature in 1933, 
the Supt Court of Missouri handed down the opin- 
ion it tichards Case reported in 63 S. W. (2d) 
672 l pinion written by Judge Atwood, then a 

. before the Regional Meeting of lawyers from 
he Sc States, called by the American Bar Asso- 


ita, a., Nov. 22, 1935 


member of our Court, reannounced the age-old prin- 
ciple that the control of the profession was in the 
Supreme Court. That the judicial branch of govern- 
ment was separate, distinct and independent of the 
legislative branch of the government. That the Court 
had control of admissions to the Bar and the discipline 
of the Bar. That this was an inherent power vested 
in the court which could not be abridged or destroyed 
by the legislature. That in the exercise of this power 
of control the Supreme Court was independent of 
legislative enactments. 

The Missouri Bar Association immediately after 
the decision in the Richards Case petitioned the Su- 
preme Court of Missouri for the appointment of a 
commission to investigate the practice of law in Mis- 
souri and to recommend a plan of Bar Government. 
The Supreme Court granted the petition and appointed 
a commission of lawyers and judges. Ex-Governor 
Caulfield, a very able Missouri lawyer, was appointed 
Chairman of the commission. The commission in- 
cluded circuit judges and practicing lawyers from the 
various parts of the State. At their own expense these 
commissioners went to work to prepare a report to 
the Court. Investigations were made by the members 
of the commission, hearings were had and after sev- 
eral months, a report was submitted. This report pro- 
posed the adoption of five rules by the Supreme Court 
to be known as Rules 35, 36, 37, 38 and 39. The report 
was adopted by the Court. 

Rule 35 in effect adopted the Canons of Ethics 
of the American Bar Association as rules of conduct 
for the members of the Missouri Bar. 

Rule 36 established the Bar Committees of Mis- 
souri. There was created in each of the 38 judicial 
circuits of Missouri a Bar Committee of four mem- 
bers. There was also created an Advisory Committee 
of five members selected from the membership of the 
judicial Bar Committees. There was created the of- 
fice of General Chairman of Bar Committees to exer- 
cise general administrative control of the Committees 
and ex-officio Chairman of the Advisory Committee. 
These Committees were vested with the power of com- 
missioners, to make inquiry as to the conduct of law- 
yers and given the power to institute disciplinary ac- 
tion. Briefly they have the power of process to sub- 
poena witnesses, take testimony and are charged with 
the duty of filing informations against lawyers guilty of 
unprofessional practice in the Courts for disciplinary 
action. The Advisory Committee is ‘given the power, 
under direction of the General Chairman, to investi- 
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in any part of the State 
f a local committee 


gate the conduct of a lawye1 
where the accused is a mem 
or whenever the General Chairman shall order the 
Advisory Committee to make such investigation. The 
procedure for the discipline of lawyers thus provided 
has been found very efficient 

In addition the Committes re representatives of 
the Bar with full power to do all things that the Bar 


] 


DCT ( 


1 


as a class may do to advance the standards and pres- 
tige of the Bar. The Committees are charged with 


making inquiry from time to time into the unlawful 
practice of the law and where the facts justify it to 
instigate and prosecute as representatives of the Bat 
such actions as may be appropriate to suppress such 
unlawful practices. 

Rule 37 provides the fees for the financing of tl 
work of the Committees. This rule provides for the 
payment of an annual enrollment fee of $3.00 on o1 
before January 20 of each year by each practicing law 
yer. The fees are payable to the clerks of the in 
ferior courts, and by them remitted to the Clerk of 
the Supreme Court. Disbursement for expenses are 
on warrants of the General Chairman 

Rule 38 covers admission to the Bar. The Mis 
souri Legislature had years previously fixed standards 
for admission to the Bar by statute. The Court in 
line with the reasoning of the Richards case, by Rule 
38 created a Board of Bar Examiners and fixed quali- 
fications for the admission to the Bar, thus assuming 
iat regard, independently of the 


ic 


full responsibility in t 
legislature. 

Rule 39 created a judicial council. The purpose 
of the judicial council thus created is “to make a con- 
tinuous study of the organization and rules of practice 
and procedure of the judicial systems and its various 
parts, to survey the condition of business of the civil 
courts with a view of simplifying and improving the 
administration of justice, to receive and consider sug 
gestions concerning remedial rules covering legal pro 
cedure, to recommend methods of expediting the trans 
action of judicial business and eliminating unnecessary 
delays therein, to study and make recommendations 
for the improvement and advancement of the practice 
of law and to submit to the Court such changes in 
the rules and methods of procedure as may be deemed 
beneficial and to recommend to the General Assembly 
such legislation as it may deem necessary for making 
the administration of justice more effective.” The 
Council is composed of eleven members, nine appointed 
by the Supreme Court and the Chairman of the Judi 
ciary Committee of the Senate and the Chairman of 
the Judiciary Committee of the House of Representa 
tives. 

By the Court rules thus referred to, the Supreme 
Court of Missouri fixes the Rules of Conduct of the 
members of the profession and assumes control of ad 
ministering the same and provides the method for the 
disciplining of wayward members of the profession, 
and provides for the suppression of the unauthorized 
practice of the law At the same time it accepts the 
responsibility of leadership through its judicial council 
for procedural reform. I believe that you will agree 


with me that no court in this country has at one time 
taken such a forward step in the advancement of the 
administration of justice and for the betterment of the 
condition of the Bar as has the Supreme Court of 
Missouri. Missouri is naturally a conservative state. 
As a matter of fact it is notoriously ultra conservative. 
The Courts and the legal profession in Missouri, I 
dare say, are more conservative than in any other state 
iti the Union. The plan of bar government adopted 
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by the Supreme Court of Missouri as I have outlined 
was not impulsively suggested or recklessly adopt 

It was worked out by a commission of the Court, « 
posed of men of vision and adopted by a Court sensi 
1 to the pri 

convince us 


"Om 


tive to its re sponsibilities to the public 
fession. It has been sufficiently tried 
of its effectiveness. I velieve it has the unqualified sup 
port of the judiciary, the profession, the public and 
the press in the State of Missouri 


| + + 
i 


Under the subject assigned to me at this meeting 


I am limited in my talk to the one of the several ob 


1 


jectives of the Missouri plan, that relates to the sup 
pression of the unauthorized practice of law 

It shall be my purpose to review our activities and 
to give you some of our conclusions from the investi 


gations we have made. 


2. NECESSITY OF SUPPRESSING THE 
UNAUTHORIZED PRACTICI 
When the Bar Committees first came into exist 
ence, we conceived it to be the purpos¢ ol the Com 


mittees under the Rules of Court, first to bring about 
he observance of the Rules of Conduct by the mem- 
bers of the Bar; second, to suppress the control of and 
the parceling out of the law business by laymen, and 
third, to suppress the unauthorized practice of law. 
The extent to which we succeed in the accomplish 
ments of this three-fold purpose will be the measure 
of our success and the success of the B of Missouri 
in bringing about a situation where law business will 
come to a lawyer in his office upon merit alone, the 
ideal of every lawyer. The accomplishment of these 
objectives is necessary to bring the Bar into the posi 
tion of influence and service it must occupy if it con 
tinues to exist. 

The public is sensitive to the necessity of elimi 
nating from the practice of law those lawyers who by 
reason of their conduct bring reproach upon the pri 
fession. I am inclined to believe that the larger pot 
tion of the profession itself believes that is of the first 
importance. However, our investigation and study of 
the situation in Missouri has convinced us that the 
unprofessional practices of lawyers are bound up with 
the influence of laymen upon the practice of law. To 
purge the profession, as is so often demanded, ret 
ders it necessary to handle these three problems t 
gether. They go hand in hand. The unethical prac 
tice of law by lawyers in nearly every instance that 
has come under our observation has its root in the 
influence of laymen upon the practice of law or in 
the unauthorized practice of law by laymen. So, in 
the accomplishment of our objectives we must strike 
at all three evils. This we are attempting to do 

It is the purpose of the Missouri Bar Committees 
that as observance of our code of Ethics is accomplished 
the members of our profession shall not be left to the 
mercy of the influences and activities of the laymen 
who invade the field of the profession 

The lay activities of which I speak are the law 
lists, collection agencies, independent adjusters and 


¢ 


I 
} 
I 


‘ 


casualty insurance companies. To these may be added 
other lesser elements hard to classify, which include 
banks, trust companies, notary publics, real estate 
boards and agents, various so called business organiza 
tions and unauthorized probate court practitioners 
3. LAW LISTS 

I shall not consume much of your time in dis 
cussing law lists and directories. We have held ex 
tensive hearings on this subject. We have completed 
our work in the main. As a result of our investigation, 











mply with our rules. So 


Missourt’s ACCOMPLISHMENTS AND PROGRAM 11 





Missouri amended Section 43 
hich is the same as Canon 43 of the Amer- 
The Court by the amendment 
provided that a lawyer's card in a 
ory or list contain certain bio- 
as provided the circulation of a 
o which a lawyer may subscribe 


fined to the 


{ ourt ol 


may 


members of the profession and 
guaranteeing of a lawyer’s fidelity by a 
It makes it unprofessional conduct for 
permit his name to be printed in a law 


iw lists that does not come within the 
Iment to Rule 36 the Supreme Court 
the Advisory Committee the power and 
h the duty of determining what publica- 
ithin the term “reputable law directory” 
reputable law list,” and has also charged 
with the duty of determining what di- 
lists render service to the Bar. These 
he rules were adopted on the 18th day 
a result of our investigation. 
the practice prevalent among law list 
soliciting business for subscribers to the 
under our rules. We also 
it was detrimental to the profession to 
rs to subscribe to so called selected lists 
the commercial field. It is our opinion 
directory which contains a roll of all 
which carries with references of 
lawyers as care to have their cards in- 
the medium of contact between 
ary to select correspondents to handle 
We feel that selected 
promote monopoly and give to the list 
right, for compensation, to recommend 
rs to the exclusion of others. We there- 
recognize as serviceable the so called 
general or special lines of practice other 
mmercial practice. 
of the general directory a lawyer who 
vard a commercial item cannot deter- 
uwyers are qualified or willing to accept 
llections. We therefore, recognize the 
mmercial lists. We take the 
ver, that commercial lists so far as Mis- 


} 
{ 2¢ 
IYI), as 


prohibite d 


1 


( ards 
rve as 


in distant points 
I 


selecte d cr 


cerned must publish the names of all com- 


rs qualified to handle commercial items. 
schedule of rates that the approved lists 

Most of the commercial lists did not 
roval and I understand they expect to 
i and that is satisfactory to us. In mak- 

n of the commercial lists that we ap- 
ive consideration to the evidence before 
their attitude towards us 
onfidence in their expressed 
far as we are 
will stand by our action. We believe 
performed a real service to the Bar of 
to the State as a whole. We approved 
lirectory selected commercial 
ive disposed of all of the applications that 
ide to us 


tice of the lists ; 
] - 
s and out 
' 
W 


} 


and three 


mony with reference to the subject of 
law directories has been voluminous. 

ing abstracted and we expect to give 
] 


wyers a complete report of the evi- 
ngs and our reasons for the actions that 


say to you that we have given hearing 


layman or lawyer, who has appeared be- 


fore us. We have listened to them all. But when we 
came to decide the question we decided it as the repre- 
sentatives of our Bar, as lawyers. We decided it with 
the interest of the profession and the public at heart. 
We decided it without reference to the cry of the credit 
bureaus, commercial organizations and the lay agencies. 
We believe our decision will result in a higher stand- 
ard for the profession in Missouri and will enable the 
lawyers to a greater degree to serve the public unin- 
fluenced by lay agencies. 


4. COLLECTION AGENCIES 


Hand in hand with the problem of the law lists 
is the problem of the collection agencies. For years 
the agencies have grown in power and influence on the 
legal profession. The bonded commercial law lists 
with few exceptions, have encouraged the growth of the 
collection agencies as the middle man between the law- 
yer and his client. The commercial list fixes its fees 
on the amount of business its lawyer subscriber re- 
ceives and encourages the lay collection agency to use 
its list in forwarding business to swell its revenue from 
the lawyer. These lists have discouraged direct con- 
tact between lawyer and client. The lists furnish the 
means for the lay agencies to handle the collection 
business in violation of the law in Missouri. 

Necessarily the Committee’s campaign against the 
unauthorized practice of law included both law lists 
and lay agencies. There is now pending in the courts 
of Missouri some dozen cases filed by the Committee 
and the Attorney General. These cases are pending 
both in the Supreme Court and in our inferior courts. 
The adjudication of these cases will result in the final 
disposition in Missouri of the question of the lay agen- 
cies. Without exceptions the Courts in other States 
have held that these lay agencies are engaged in the 
unauthorized practice of law. It is our feeling that 
our Courts will follow the decisions in these other 
States. 

5. LAY INSURANCE ADJUSTERS 

a. Casualty Insurance.—The Committee, after much 
investigation and thought, has come definitely to the 
opinion that the adjustment of casualty insurance claims 
involves practically every element of the practice of 
the law and is the practice of law. We have taken 
considerable testimony and discussed the matter with 
lawyers and especially lawyers representing the indi- 
vidual lay adjusters. A quo warranto suit was filed 
in the Supreme Court of Missouri against the Universal 
Adjustment Company, a corporation, one of the largest 
lay adjustment agencies in our State. The adjust- 
ment company in that case made return in which it 
admitted that it was engaged in the practice of law 
and consented to a fine and ouster. A number of lay 
adjusters have voluntarily discontinued their business. 
Others who do not discontinue their business by Janu- 
ary Ist will be proceeded against by the Committee. 

b. Independent fire insurance adjusters.—Testi- 
mony has been taken in the investigation of the inde- 
pendent fire insurance adjusters. The Committee has 
not studied the testimony however, and we have ar- 
rived at no conclusions whatever. No doubt in the 
adjustment of fire insurance losses there is much that 
can be done by a lay investigator. Part of the prac- 
tice indulged in however invades the field of the 
practice of law. Counsel representing the independent 
fire insurance adjusters have expressed a desire on 
the part of the adjusters to cooperate with the Com- 
mittee. My own feeling is that we will work out the 
line of demarcation between proper practices of lay- 
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men in the adjustment of fire insurance losses and the 
practice of law. Further hearings will have to be had. 
and investigations made, but the Committee is receiv, 
ing such cooperation on the part of the fire insurance 
adjusters that I believe a peaceful and proper solution 
will be reached. 

6. CASUALTY INSURANCE COMPANIES 


Many casualty insurance companies 
through individual lay adjusters. The suppression of 
the individual lay adjuster will result in the handling 
of their adjustments through other channels. Most of 
it has already been taken over by lawyers qualified 
and capable of adjusting claims. The companies that 
maintain their own claim departments present another 
problem. Both the companies and the Committee real 
ize the necessity of correcting many practices on the 
part of the companies. Seventy-five per cent of the 
contested personal injury suits in Missouri affect cas- 
ualty insurance companies. These companies are af 
fected directly by the soliciting of cases by lawyers, 
by the fixing of witnesses and the tampering With 
juries. These practices directly affect the public as 
well as the profession and the casualty companies, and 
the belief in the prevalence of these practices no doubt 
has been largely the cause of much criticism leveled 
at the Bar. Under the Court Rules we have pro 
ceeded directly against the chaser. The other abuses 
I have mentioned, have received no consideration by 
the Committee whatever. The Committee will deal 
with specific cases. There has been some effort made 
by lay organizations to investigate the prevalence of 
false evidence and jury tampering. Lay organizations 
can accomplish nothing in this regard. When the 
matter is gone into, it should be by the Bar Com 
mittees. 

Suppression of the soliciting of cases by lawyers 
has created another evil, to-wit, the making of im 
provident settlements by insurance adjusters with 
claimants. The charge is also made that lay insurance 
adjusters working out of the claim offices of some com 
panies settle cases behind the lawyer’s back, influence 
witnesses and generally do many of the things that the 
shyster lawyer has been accused of doing. As we 
suppress these evil practices on the part of the lawyer, 
at the same time we must see to it that such practices 
are not resorted to by the insurance companies. In 
this the better companies fully agree. There will be a 
complete and intensive investigation of the casualty 
insurance business. It is a matter of importance to 
the public, to the companies and to the profession. In 
such an investigation I am assured that the Bar will 
have the cooperation of the casualty insurance com 
panies. 

7. VARIOUS LAY ACTIVITIES IN THE 

UNAUTHORIZED PRACTICE OF LAW 

In addition to the particular classes of unauthor 
ized practice of the law by laymen that I have referred 
to there are many laymen and lay organizations in 
other fields that engage our attention. In the rural 
communities the Probate practice is largely in the 
hands of laymen. Title companies deserve our con 
sideration. Various bureaus, business organizations, 
trade associations, as well as real estate agents, notary 
publics, and in some places banks and trust com- 
panies undoubtedly violate the law by engaging in 
improper practices. Much of this practice is purely 
local in its nature and does not have the statewide 
effect of the law lists, lay collection agencies, lay in- 
surance adjusters and casualty insurance companies. 


operate 


local committees in various parts of have 


suppressed the practices of laymen engaged in business 
in the particular community of the Committee How 
ever, much work and much time must be given to this 
problem. 
8 ACCOMPLISHMENTS 
We are encouraged by our acc: mplishments in the 
first nine months of our efforts under the Court Rules 


1 


The greatest accomplishment of all has been the growth. 
it seems to me, in the sentiment of the Bar { 

rules and for the enforcement thereof. I | 
deavored in every way possible to ascertain the atti 
tude of the average lawyer in Missi 
rules and towards the enforcement of th 
Committee. The meeting of the Missi 


towards the 
by the 


ur! State | 


Sallit 


» 
ral 


Association at Springfield in September was the great 
est State Bar Association meeting held in my memory 


I think its success was largely due to the interest of 
the lawyers in the efforts that are being made under 
the Missouri Supreme Court rules to correct the evils 
that exist in our state. In the tw days of that meet 
ing I received more encouragement to go ahead 
the work than I had 
months of my service as General Chair 
Committees. substantial opposition 
to the program of the Bar, as I ha 
outline it on several occasions, I did not discover it at 
that meeting. To accomplish perma 
must have the support of the Bar. 
Attorney General Dever, of Massacl 
carrying on a relentless campaign to suppress the un 
authorized practice of law in that State by 


In the previous 


received 


If there was any 
e ¢ ndeavi red to 
nent resu 


usetts S 


lay Cf lec 


tion agencies. I want to quote from a statement by 
him to the Bar of Massachusetts. He said: 

“The problem of unauthorized practice of law has 
always strongly concerned those who had the welfare of 
the bar at heart. 

“In recent years, however, this problem has 


such as to seriously impair the protection which tradition 
and the law sought to afford the public 


“The amazing growth of collection age Ss. automo 
bile associations, banks, trust companies, trade associa 
tions, protective associations, title examining companies 
and all other forms of law agencies too numet us to met 
tion here, that practice law, constitutes a menace to the 
public VM elfare. 

“The bar is an indispensable part of our society, as 


it is now constituted, and it alone can best 1 
terests of the public when the latter’s legal rights are 
affected. The situation no longer can be tolerated 
“To the end that this abnormality be completely done 
away with, I have caused to be instituted a sweeping in 
vestigation into all forms of unauthorize [ 
“Hearings are being held daily and the 


protect the 1 


‘ 1 
practice of law 


evidence 1 


being gathered as expeditiously as possible. We shall 
bring these matters before the court very shortly 

“The law would seem to be well established Che 
problem is merely one of gathering and presenting the 
evidence properly. Obviously, we need the enthusiastic 
and whole-hearted co-operation of a united bar, if this 


work is to be carried to a successful conclusior 

“I cannot urge it too strongly upon the members of 
your association to assist us in the acc plis 
important task before us.” 

[ believe that in the nine months the committees 
have functioned we have diagnosed the evils that 
confront the profession in our State. We, of course. 
know that improper practice resorted to by lawyers 
was an evil. We have found, however, that our trou- 
bles in the main are caused by the influence of laymen 
upon the lawyer in the practice of law. It is 
while to meet the demand of the public to purge the 


not worth- 
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of the necessity to purge the 





Bar in « nee Lay influences must be destroyed 
else we cannot have an independent ethical bar. We 
have 1 ly realized the necessity of this but we have 
outlined the campaign for the accomplishment of that 
objective least those interested in defeating us 
our ¢ to suppress the unauthorized practice 
seem to think that we are striking at the vitals of the 
evil. ‘The Solicitor” an agency publication in Chicago 
sue said in speaking of the Missouri situa- 
the actions filed in Missouri will result 
it of the ‘unauthorized practice of 
i encies are found guilty by the court’s in- 
terpretat eavy penalties will result. The agency will 
be | bited from further operation in Missouri and in 
that ¢ I Bars of other states are expected to bring 
ct ; imilar charges 
agency group in the event of a decision 
lverse to tl selves will be forced to appeal the Mis 
I the United States Supreme Court. It may 
é eral int t to learn that the anticipated 
xp ense will aggregate more than 
$25 00K n unpredictable result in the balance. 
ry e point at which to deliver the mortal 
| gency as an organism has long troubled the 
race agency has been held up to scorn 
n the 1 print, but nobody became excited. Re 
t lative easures of one kind or another have 
multiplied t selves with startling rapidity. It remained 
the mmittees of Missouri to both fashion the 
l he unauthorized practice of law’ and 
to empl t in an attempt tu sever the agency from one 
irces of revenue—the forwarded account.” 
uppression the unethical law list we 
have obtained the interest of the bars of a number of 
other ncluding Oklahoma. Campaigns against 
the ed practice of law are assuming national 
importance. At the Springfield Missouri Bar Associa- 
tion meeting 14 states were represented. Lawyers from 
these 14 states came there to discuss the suppression 
the unauthorized practice of law. While we realize 
that our work has just begun in Missouri, we do feel 
that er progress has been made by the Bar Com- 
mittees, progress in obtaining the support and back- 
ng of the Bar, progress in the discipline of lawyers, 
progress creating in the public mind a feeling that 
the high ideals that we preach must be observed in the 
practice, progress in creating in our own mind the 


elief that we can suppress the lay influence and lay 


practice strangle our profession, and progress in 
creating professional spirit and professional pride 
for the Bar as an institution of service to the public. 
9. OBSTACLES TO BE OVERCOME BY THE 


COMMITTEE IN THE ENFORCEMENT 
OF THE RULES 


tical inflwence-—The promotion of any 


work public interest in America is subject more 
or less to political influence. These influences are 
brought to bear on the work of the Committees. It is 
iatural that should be so. Powerful interests are 
iffected | ur efforts. These interests resort to any 

rilable eans to direct or thwart the work of the 


\ 


Committees No member of the Advisory Commit- 
tee, however, has any political aspirations. Our inter- 


est is ¢ ind solely in accomplishing the purposes 
of the rule We endeavor to pass upon every matter 
upon its merits. We must depend upon other agen- 
cies ¢ 9 nment to make effective the things that 


wre rs $+, ntino to CK 


mplish. These influences 


may retard or distract our efforts at times, but ulti- 
mately we will succeed regardless of any political in- 
fluences. 

b. Indifference on the part of the Bar—For 
many years there has been no well defined plan in our 
state to correct the evils recognized to exist in the 
profession of law. Lawyers became indifferent to the 
practices that our professional standards condemned. 
There developed a tendency to believe that nothing 
could be done. Lawyers came to believe that regard- 
less of individual opinion the Bar was incapable of cop- 
ing either with the practices within the profession or 
the unauthorized practice by laymen. You cannot ex- 
pect this feeling to be overcome in a short time. A 
sentiment that has developed over a period of fifty 
years cannot be changed in a few months. That feel- 
ing of indifference or belief that the proposed objec- 
tives of the Committees are impossible of attainment 
still exists in the minds of many lawyers. A spirit 
of professional consciousness has not yet come to the 
Bar as a whole. Until we have created among the law- 
yers in our state the conviction that the purposes and 
objectives of the Rules of Court can be realized, we 
cannot expect the full accomplishment thereof. Ef- 
forts are being made to encourage the timid members 
of our Bar. The will of the 5,000 lawyers of Missouri 
working and thinking in united effort is irresistible; 
and once the Bar as a whole has made up its mind 
that a better day is before us and the full accomplish- 
ment of our aims can be had, at that moment the battle 
is won. All opposition will be swept aside because 
we are right and if supported by the Bar as a whole, 
right will prevail. 

c. The charge of selfishness by laymen.—In our 
efforts to suppress the unauthorized practice of the law, 
we are being met with the charge that the Bar is self- 
ish, that it is seeking for selfish motives to drive lay- 
men out of practice to the end that we may profit 
financially by the business now done by laymen. More 
than two million dollars worth of law business a 
year is done by laymen in our state so far as we can 
determine. It may run far in excess of that amount. 
If the practice of law in the interest of the public must 
be subject to strict regulation, then we should not be 
called upon to compete with laymen who recognize no 
standards. Even in the public utility field in the in- 
terest of the public where the utility is regulated, com- 
petition is not permitted. You cannot have regulation 
and competition. Anybody who stops to think will 
realize that is true. You cannot regulate the lawyer 
and require him to live in competition with unregu- 
lated lay organizations or laymen engaged in the prac- 
tice of law. Either regulation must go or the unregu- 
lated competition must be suppressed. 

In answer to the lay charge that the motives of 
the Bar are selfish, I say that we are prompted, in part, 
by the same motives that prompt an owner of property 
to recover it from one who has wrongfully taken it 
from him; the same motives which prompt the medical 
profession to guard jealously the franchise which it 
has won by superior training and constant rendition 
of public service. 

d. The influence of lawyers who benefit by the 
activities of lay practitioners—Another influence 
against the progress of the work of the Bar Committees 
is the attitude of lawyers who benefit by their connec- 
tions with lay practitioners. This is especially true in 
the insurance field and commercial law field. Lawyers 
who receive business from the commercial agencies and 
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the independent lay adjusters naturally fear the result 


of the suppression of the activities of these lay agencies. 
They feel that it will affect their business. I don’t 
think their fears are grounded but that fear on thei 


part has resulted in opposition from many of them to our 


efforts to suppress the unauthorized practice of law. 
Anyone familiar with the hearings on law lists before our 
Committee must appreciate this fact to the fullest extent. 
Lawyers who benefit from the law business distributed 
by lay practitioners opposed the efforts of the Com 
mittee to suppress the improper practices of law lists 
and especially the practice of law lists in bonding at 
torneys and soliciting business for the list subscribers 


10. OUR FUTURE PLANS TO ACCOMPLISH 
OUR OBJECTIVES 

The accomplisl 
to suppress the unauthorized practice of law, depen 
upon sustained effort on the part of the Bar Commit 
tees. These Committees serve without compensation 
One thing that justified giving to the Bar Committees 
appointed by the Court the power and imposing upon 
the committees the duty of suppressing the unauthor 
ized practice, is the fact that it places the responsibil 
ity square on these committeemen. There is no divided 
responsibility. There is no dependence upon voluntary 
aid or voluntary effort. Even though the committee 
men serve without compensation, they are the sworn 
officers of the Court charged with the responsibility un 
der the law of performing their duties. They are se 
lected for terms of four years. The public and the 
Bar has the right to look to the committeemen as re 
sponsible agents for the enforcement of the rules. 

The Committees have made greater progress in 
the first nine months of their efforts than anyone ever 
hoped for. Their accomplishments are examples of 
what may be done by organized effort. Their future 
accomplishments depend upon the sustaining of that 
effort. The sense of obligation to the public, to the 
Court and to the profession will cause the committees 
to sustain the effort. The support that we have re 
ceived from the press, from the Bar, and from the 
public is an inspiration to us to continue our efforts. 

Voluntary bar associations usually exhaust their 
energy in resolutions and speeches. The Bar Commit- 
tees of Missouri must show tangible results. They 
cannot absolve themselves from the performance of 
their duty by talking and adopting resolutions. They 
must show their worthiness by action, and this they are 
doing. We have pledged to our members that we 
will absolutely eliminate the encroachments upon the 
profession by laymen and lay organizations. I say to 
you that we will do it. Twelve months more and the 
entrenched lay practitioner will be blasted from his 
stronghold in Missouri. We will always have a few 
bushwhackers to contend with, but we are on the road 
to a complete return of the law practice to the lawyer 
where it belongs, not for the sake of the profession 
alone, but in the interest of the public, in the interest 
of good government, and in the interest of the adminis 
tration of justice 

In our efforts for the suppression of the unauthor 
ized practice of law in Missouri we have the unqualified 
cooperation and support of our Attorney General, Roy 
McKittrick. To him must be given credit for a large 
part of the success attained. No public official in Amer- 
ica is doing more for the profession than our able At 
torney General other than Attorney General Dever of 
Massachusetts 


ument of our objectives in Missouri 
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ll. THE AMERICAN BAR ASSOCIATION AND 
THE UNAUTHORIZED PRACTICE 


What we are doing and what we have done i1 
Missouri can be accomplished by the Bar in any stat 


in this Union, if a few determined men will 

selves to the task. The courts as J have stated uni 
versally hold that the matter of protecting the profes 
sion against unlawful encroachment is an inherent power 
of the judiciary. The bar association of every state 
the Union regardless of the organization of the Bar 


should give impetus to the movement inaugurated by 
the American Bar Association to suppress the unautl 


ized practice by law by instituting suits against the 
principal lay agencies guilty of encroachment. Every 
bar organization in the United States should seek t 
suppress the influence of the law lists which divert 
business to selected lawyers and encourage the opera 
tion of lay agencies. The law list as a medium of 


contact between lay agencies engaged in the practice 
of law and lawyers should be suppressed. We will 
never have an independent bar as long as they art 
permitted to exist. They are the best 
laymen controlling law business and their influenc 
is much more far reaching than the average lawyer 


xample of 








thinks. Attack on the agencies and lists has a tre 
mendous moral effect on the Bar and a deterring effect 
on others engaged in the unauthorized practice. It is 
my opinion that in Missouri, we have in the last three 


months succeeded to a great degree in suppressing the 
unauthorized practice in all fields by our efforts to 
wards suppressing the improper practice of the law 
lists. By reaching them we reached the lay agencies 
and brought to the attention of the public 
fession the magnitude and the deteriorating effect o1 
the Bar caused by unauthorized practitioners 

The American Bar Association through its Com 
mittee headed by Mr. Houck has done great service 
The work of that Committee has been inspirational to 
us in Missouri, and I believe in other States. That 
Committee has provided us with the ideas and with 


the initiative to go forward. If I have one sugges 
tion to make it is that that Committee or some othe 
Committee of the American Bar Association work to 
coordinate the efforts of the various State Bar organ- 


izations by encouraging the filing of suits against in- 


terstate violators of the law. There are great organ- 
izations doing business, for instance outside of Mis- 
souri, that send their representatives into the State 


We know who they are. The American Bar Associa- 
tion could render great service in cooperating with 


tit 





the states seeking to suppress sucl ioners, by 
taking specific cases and encouraging the Bars of the 
domicile of these practitioners to institute suits against 
them. Once that is undertaken the movement in Amer 
ica to suppress the unauthorized practice by laymen will 
have received such impetus that nothing in the world 
will stop it. 


12. SHALL WE SAVE THE PROFESSION 
OF LAW? 


he Bar of America has been the target of crit 
icism for a number of years. He is blind who cannot 
see that it has lost much of its grandeur and its pres- 
tige. A profession that has given to the Anglo-Saxon 
race the Bill of Rights and has given to the world this 
great government of ours stands to be discredited 
From Runnymede to this hour no person or persons 
have been capable of advancing a system for the ad- 


(Continued on page 28 
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THE NEW FRAZIER-LEMKE ACT—ITS PROVISIONS, 
ITS CONSTITUTIONALITY 


Radford Case 


~ 


1 Which the United States Supreme Court Held the First Act Unconstitutional in 
Extent to Which the New Legislation Meets the Fatal Defects Pointed 
Former Measure—Treatment of Certain Substantial Property Rights of Mort 
vagees—Detailed Provisions 


Discussed, etc. 


By F. CARLISLE ROBERTS 
Associate Professor of Law, University of South Carolina Law School 


ASTILY drafted and hurriedly passed, criticized 
H is an outstanding example of ill conceived legis- 
lation,’ the first Frazier-Lemke Act inspired a 
roversy as to its validity which waged un- 
abated until the Supreme Court, in Louisville Joint 
Bank v. Radford,? held the act unconstitu- 


i¢ 
i 


tional on May 27, 1935. Immediately thereafter rural 
nstituents renewed their demands that legislation be 
enacte would save their farms and homes from 
rtg: reclosure during the continuance of the de- 
essiol \ number of bills were introduced in the 
first se f the 74th Congress proposing a new sub- 
section to Section 75 of the Bankruptcy Act, de 
signed t eet the objections of the Supreme Court to 
the orig enactment After extensive hearings, 
S. 3002 ich had been sponsored by Senator Frazier 
ind Re tative Lemke, both of North Dakota and 
authors of the first act, passed both houses and was ap- 
proved by the President on August 28, 1935.5 Though 
more carefully Crawn than the first act, the new one 
continues to raise some problems of construction ; and 
though d ed to cure the constitutional defects of the 
irst act is not at all clear that the present enactment 
With the purpose and history of the first Frazier 
I.emke Act the profession generally is acquainted. The 


depressi 1 made it impossible for farmers to meet 


ayme ie under mortgages upon their farms and 
homes, w wholesale foreclosures resulting. Desper- 
ate farmers in the Middle West gathered and forcibly 
prevented foreclosure sales. Twenty-six states enacted 
ome f f moratory legislation. Congress first 
steppe 1 i the breach on March 3 1933, with Section 
75, an amendment to the Bankruptcy Act which pro- 
ided for compositions and extensions for the benefit of 
farmers ilar to those permitted individuals and part- 
erships under Section 74. This proved inadequate, 
however, in that approval of a majority in number and 
unount of claims was required in order to effect a com- 
position or extension, which in practically every case 

neant a veto power in the mortgagee.‘ 
The first subsection (s), popularly known as the 
S 1 Hanna, “Agriculture and the Bankruptcy Act” 

134) 19 M L. Rev. 1. 

2. 295 U. S. 555, 79 L. Ed. 920, 55 Sup. Ct. 854, 97 A, L. 


| kruptcy Act, Sec 75(s), 11 U. S. C. A. No. 203(s). 

4. See Hanna, “The Frazier-Lemke Amendments to Sec- 

tion 7 he Bankruptcy Act” (1934) 20 A. B. A. J. 687; 

Hanna ultural Compositions and Extensions under the 
Bankrupt t” (1934) 20 A. B.A 9 


15 


Frazier-Lemke Act, was added to Section 75 in June, 
1934.° It provided that upon failure of the farmer to 
procure approval of a composition or extension pro 
posal, he might petition to be adjudged a bankrupt. 
Thereupon all proceedings against him or his property 
were to be stayed, his property appraised, and he per- 
mitted to “buy” all or any part of his property, free 
from claims of his creditors, by paying the appraised 
value on the installment plan over a period of six years, 
with interest on deferred payments at the rate of one 
per cent. per annum; the farmer retained possession 
during the six-year period. Should any secured cred- 
itor affected thereby object to this partial-payment plan 
of purchase, a second course was to be pursued. The 
court was then required to stay all proceedings for a 
period of five years, allowing the farmer to retain pos- 
session of his property upon payment of a reasonable 
rental. At any time within the five years the farmer 
might buy his property by paying its appraised value. 
Under either plan the amount of the indebtedness was 
scaled down to the value of the property as appraised. 
The first Frazier-Lemke Act, therefore, in addition to 
providing for a moratorium upon enforcement of farm 
mortgages for a period of five years, gave the mort- 
gagor the exclusive right of purchasing the property, 
at a time and at a price which the mortgagee had no 
part in fixing.*® 

In the Radford case the Supreme Court said that 
the bankruptcy power was subject to the Fifth Amend- 
ment, and held the first Frazier-Lemke Act unconstitu- 
tional, on the grounds that it deprived the mortgagee 
bank, in that case, of the following property rights rec- 
ognized by the law of Kentucky: 

“(1) The right to retain the lien until the indebt- 
edness secured thereby is paid. 

“(2) The right to realize upon the security by a 
judicial public sale. 

“(3) The right to determine when such sale 
shall be held, subject only to the discretion of the 
court. 

“(4) The right to protect its interest in the prop- 
erty by bidding at such sale whenever held, and thus 
to insure having the mortgaged property devoted pri- 
marily to the satisfaction of the debt, either through re- 
ceipt of the proceeds of a fair competitive sale or by 
taking the property itself. 








5. Public—No. 486—73rd Congress, June 28, 1934. 

6. See generally, Hanna, loc. cit., supra, notes (1) and 
(4); and the writer’s “Property, Mortgaged Land, and the 
Frazier-Lemke Act”, (1935) 13 North Carolina L. Rev. 291. 
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“(5) The right to control meanwhile the prop- 
erty during the period of default, subject only to the 
discretion of the court, and to have the rents and profits 
collected by a receiver for the satisfaction of the debt.” 

Before attempting to appraise the constitutionality 
of the new act, consideration will be given to its provi- 
sions. The reader may now be given the benefit of the 
writer's opinion, however, that the first, second and 
fourth of the property rights of the mortgagee men- 
tioned in the Radford case are preserved in the new 
Frazier-Lemke Act, but that the third and fifth appar 
ently are not. 

Under the new act, as under the old, the farmer 
must first have proceeded unsuccessfully under Section 
75(a-r) before he may invoke the provisions of subsec- 
tion (s), the Frazier-Lemke Act. That is, he must 
have failed to procure assent of a majority in number 
and amount of the claims against him to a composition 
or extension proposal, or “feel aggrieved” by such a 
proposal which has been accepted.’ The new act also 
provides that any farmer who has filed a petition in vol- 
untary bankruptcy under the General Bankruptcy Act 
may take advantage of “this section.” Presumably “this 
section” means Section 75 in its entirety, hence a farmer 
who is in straight bankruptcy and desires the benefits 
of the new Frazier-Lemke Act will also have to attempt 
a composition or extension first. Three District Court 
decisions had held that under the first act voluntary 
bankruptcy proceedings could not be converted into 
composition and extension proceedings.® 

Having met the condition precedent of attempting 
a composition or extension settlement, the farmer may 
then file his petition under subsection (s), asking that 
he be adjudged a bankrupt and allowed the benefits of 
that subsection. All the property of the debtor is then 
to be appraised at its fair and reasonable market value, 
with the right in either debtor or creditor to file excep- 
tions within four months from the date of approval 
of the appraisal by the referee. It was not clear under 
the old act whether the conciliation commissioner, to 
whom the original petition for composition or extension 
had been referred, was to continue as referee in the 
proceedings under subsection (s), or the referee in 
bankruptcy. The new act explicitly provides for the 
former. As such referee the conciliation commissioner 
is to receive such additional compensation as may be al- 
lowed by the court, not to exceed thirty-five dollars, to 
be paid out of the bankrupt’s estate.’” 

After the value of the debtor’s property has been 
determined by appraisal, the referee is to set aside to 
the farmer his “unencumbered exemptions,” and order 
that the possession of all or any part of the remainder 
of his property is to remain in the debtor, under the su- 
pervision and control of the court, “subject to all exist- 


7. It is still not clear what might cause him to “feel 
aggrieved” by acceptance of a proposal made by himself, and 
no cases have been found construing similar language in the 


first act. 
8. In re Henderson, U. S. D. Ct... W. D. Mo., Feb. 26, 
syers, U. Dist. Ct., N. D. Pa., Feb. 2, 1935; In 


1935; In re 
re Metcalf et al., U. S. Dist i. N. D. Pa., March 23, 1935. 


9. See in re Rice, U. S, Dist. ¢ N. D. Mo., Feb. 1, 1935; 
Sapalc v. White, 9 Fed. Supp. 419; In re Payne, 10 Fed. Supp. 
649. 

10. The farmer must pay a filing fee of $10 when he files 


For his services in connection with composition 
and extension proceedings, the conciliation commissioner receives 
a fee of $25, paid out of the Treasury. Section age Prior 
to a 1935 amendment to this subsection (Public—No. 74th 
Congress, August 28, 1935), the conciliation commissioner had 
to pay all expenses out of his $25 fee. It is now contemplated 
that expenses shall be charged against the bankrupt’s estate. 
(Senate Report No. 985 on S. 3002, May 13, 1935). 


his petition. 


ing mortgages, liens, pledges, or encumbrances.** ‘Thus 
the new act makes plain a point which was doubtful un 
der the old act ; that is, exempt property on which there 
are encumbrances is to be administered by the court, and 
not set aside to the debtor, with the resulting possibil 


ity that the holder of a mortgage on the exempt prop 
erty might then be allowed to proceed to foreclose. 
That possibility was considered something of a “joker’ 


in the first act, materially decreasing the usefulness of 
the act to the farmer.’* The provision for retention of 
liens to secure payment of the full amount of secured 
claims meets the first objection laid down in the Rad- 
ford case. 

After setting aside unencumbered exemptions, the 
court is to stay all proceedings against the debtor or 
his property for a period of three years (as contrasted 
with five years under the old act), the farmer being re 
quired to pay a reasonable rental semi-annually for 
such of his property as he retains —— of. The 
first election given the farmer under the old act, i. e., to 
agree to purchase his property on the installment plan 
over a period of six years, is omitted entirely in the 
new act. The new act sets up as criteria for determin- 
ing the arnount and kind of rental to be paid “the usual 
and customary rental in the community where the prop- 
erty is located, based upon the rental value, net income, 
and earning capacity of the property.”’ The rental is to 
be paid into court, to be first applied upon taxes and 
upkeep of the property, the remainder to be paid to se 


cured and unsecured creditors, as their interests may 
appear, and applied on their claim. Nothing is said 
about interest, but presumably it will continue to accrue 


Under the old act, rental pay 


upon secured claims. 
the first payment to be 


ments were to be made annually, 
made within six months of the order staying proceed 
ings. ‘The new act requires semi-annual payment of 
rental, | the first payment is 


yut goes on to provide that the 


to be made within one year from the date of the order 
staying proceedings. Thus, while the new act provides 


for more frequent payments, it doubles the period for 


the first payment, during which time the creditor cannot 


be assured that he will in fact be paid anything. The 
court found this feature objectionable in the Radford 
case, even where the waiting period was only six 


months. Doubtless the reason for providing in the new 
act that the first payment of rental is to be made within 
one year was to leave the court free to fix the dates for 
payment at a time following the harvesting of crops, as 
is customary in agricultural leases. 

In addition to the rental, the court may 
quarterly, semi-annual or annual payments on princi- 
pal, “not inconsistent with the protection of the rights 


require 


of the creditors and the debtor’s ability to pay, with a 
view his financial rehabilitation.” The court may 
also, in its discretion, order sold at private or public 


sale any unexempt personal property which is (a) per- 


ishable or (b) not reasonably necessary for the farm- 
ing operations of the debtor, if it deems such sale neces- 
sary to protect the creditors from loss and/or to con- 


serve the security. Neither of these provisions appeared 


in the first Frazier-Lemke Act.’* They obviate some- 
11. Under the old act the lien was retained only to tl 
amount of the appraised value of the proper 
12. See Hanna, “The Franzier- ee >» Amendments to 
Section 75 of the Bankruptcy Act” (1934) 20 A. B. A. J. 687 
13. However, No. 75(p) formerly read: “The prohibitions 


of subdivision (0) (relating to stay of proceedings) shall not 
apply to proceedings for the collection of taxes, or interest or 
penalties with respect thereto, nor to proceedings affecting 
solely property other than that used in farming operations or 
comprising the home or household effects of the farmer or his 
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vhat the fixed harshness of the first act upon the rights 


f creditors and evince a desire on the part of Congress 
to interfere with those rights only insofar as it may 
be necessary to do so in giving the farmer a three-year 

breathing spell” in which to rehabilitate himself. 


\t the end of the three years, or at any time prior 


thereto, the debtor may purchase the property of which 
e has retained possession, free and clear of claims of 
is creditors, by paying into court the amount of the 
ppraised value, less any amount which may have been 
iid on principal. Two provisos come into operation 
vhen tl offers to buy his property: (1) Any 


reditor, or the debtor himself, may demand a reap- 
raisal of the property, in which case appraisers are to 
appraisal, or the court may itself take evi- 
dence and fix the then value of the property. The 
lebtor is then t pay the value according to the latest 

without choice in any party as between 
nd the earlier one. Thus, while creditors 
pI to the extent of any increase in the value 
| the property, they are worse off than under the old 
ct if the property has depreciated in value since the 
first appraisal. For the debtor now has the right to ask 
raisal when he offers to buy, and if the 





hen determined is less than under the first 
ippraisal, he nevertheless pays the amount of the new 
ippraisal 2) The second proviso gives any secured 


‘reditor the right, upon written request, to demand that 
upon which he has a lien be sold at public 
wuction, in which case the debtor is to have 90 days to 
redeem from the sale upon payment of the amount bid, 
with inter t the rate of 5 per cent per annum. Thus 
ire the first, second and fourth property rights of the 
h the first act invaded, according to the 


Radford case, now secured under the new Frazier- 
Lemke Act; that is, the lien is retained until the debt 
s paid a public sale is to be held, at which the 
mortgage protect his interests by bidding. The 
ew act, riginally drawn, limited the bid which the 

tgagee might make to the amount of the appraised 


alue of the property, but that limitation fortunately 
n objections made in hearings upon the 


After full compliance with the provisions of the 


ict, and w ll orders issued by the court in the course 
f the proceedings, the farmer is to be granted a dis- 
charge. If, however, he fails to comply, “or is unable 
to refinance himself within three years,”’ the court may 


V 
ppoint a trustee and order the property sold or other- 
sed of as provided for in the Bankruptcy Act. 
It might be argued that the court could immediately 
proceed to administer the estate in bankruptcy if at any 
peared that the debtor would not be able to 
rehabilitate himself within the three year period, and 
that this might be shown when relief under the Frazier- 
Lemke Act is first asked for. A fair construction of 
the act, however, seems to lead to the opposite conclu- 
ion. It appears to be contemplated that the three year 
stay is to be automatic, without reference to the proba- 
bility, or indeed the possibility, of the farmer’s being 
. lis feet financially by the end of the three 


time it ap] 


, the provisions of Section 75(a-r), under 
which the farmer must first proceed before he may in- 
ion (s), may in a measure accomplish the 

Under that section the composition or ex- 
sal must have been made “in good faith,” 
I mendment of August 28, 1935, the exact opposite 


14. 79 Cong. Rec., Aug. 19, 1935, pp. 14101 et seq. 


and a number of courts, including the Circuit Court of 
\ppeals for the Seventh Circuit, have held that such a 
proposal is not made in good faith if it is not reasonably 
calculated to effect a debt liquidation.’"® In Re Bor- 
gelt,’® the Circuit Court of Appeals for the Seventh Cir- 
cuit, speaking through Judge Sparks, said: “Subsec- 
tion (s) presupposes a probability of eventual debt liq- 
uidation. It further presupposes a prior good faith ef- 
fort on the part of the debtor to propose or accept a plan 
which is reasonably calculated to effect a debt liquida- 
tion.” He then cites with approval the opinion of the 
District Judge in that case, who said that “No debtor 
should be permitted to make and no creditors should 
be required to exercise his right in accepting or reject- 
ing a proposal except one made honestly and in good 
faith. The consideration contained in the proposal of 
composition should be in an amount or value not sub- 
stantially less than the value of the debtor’s property, 
excluding the value of any exemptions. . . . A proposal 
conditioned upon the ability of the debtor to borrow 
the amount proposed would not be sufficient. This does 
not mean that the proposal must be in cash.’"" If the 
courts generally follow this rule, a farmer who has no 
reasonable prospect of rehabilitating himself will not be 
able to ge into subsection (s) because of the dismissal 
of proceedings under Section 75. 

Paragraph (5) of the new act directs that all cases 
which have been dismissed because of the Supreme 
Court’s decision holding the old act unconstitutional are 
to be reinstated, without any additional filing fees or 
If, in the interval between the order dismiss- 
ing the old proceeding and the filing of a petition for 
reinstatement under the new act, secured creditors have 
succeeded in realizing upon their security by a final de- 
cree, they presumably will not be affected. Indeed, a 
Federal District Judge in Missouri has held that this 
provision “is not to be construed so as to require the 
reinstatement of a case in which there had been a final 
order of dismissal as to any secured creditor, as a result 
of which the secured creditor has incurred expense and 
assumed obligations because of which it would be preju- 
diced by an order of reinstatement.”"* It is not likely 
that many courts will go that far. In that case the mort- 
gagee had further prosecuted his foreclosure proceed- 
ings after the order of dismissal, but it is not shown that 
he had obtained a final decree. 

Paragraph (5) likewise provides that “a previous 
discharge of the debtor under any other section of this 
Act shall not be grounds for denying him the benefits 
of this section.” Thus a farmer may invoke Section 
75, even though he has been granted a discharge in 
bankruptcy within the past six years. It is to be sup- 
posed that he will be entitled to another discharge, after 
complying with the provisions of Section 75. Some 
mortgagees have expressed the fear that they may be 
harassed by farmers filing a petition under Section 75 
for composition and extension, thus staying foreclosure 
proceedings, but who then take no further steps and 
permit their petition to be dismissed, and then wait un- 
til the mortgagee takes up his foreclosure proceedings 
again, whereupon the debtor will again file a petition 


charges. 





15. In re Borgelt, C. C. A. 7th, Ill, Nov. 23, 1935, Com- 
merce Clearing House Bankruptcy Service, No. 3717; In re 
Hilliker, 9 Fed. Supp. 948 (D. Ct. S. D. Cal., Feb. 11, 1935) ; 
In re Samuelson, (Dist. Ct. S. D. Iowa, Sept. 26, 1935) 8 Fed. 
Supp. 473. 

16. C. C. A, 7th, Ill, Nov. 23, 1935, CCH, Bankruptcy 
Service No. 3717. 

17. 10 Fed, Supp. 113. 

18. In re Ledwidge, U. S. Dist. Ct., W. D. Mo., Nov. 1, 
1935, CCH Bankruptcy Service No. 3716. 
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under Section 75, let that be dismissed, and so on ad 
infinitum. They should have no fear on that score, 
however, for clearly the second petition would not be 
filed in good faith, and an injunction against the debt 
or’s filing subsequent petitions might well be granted. 

The new act applies to all debts, and is not limited 
to those contracted prior to its passage, as was the case 
under the old act. Making the act prospective as well 
as retroactive will not, of course, make the enactment 
constitutional if, as applied to old debts, the present act 
is found to violate the Fifth Amendment. The purpose 
of including future debts in the new act, according to 
Representative Lemke, was to obviate the difficulty pre 
sented by having a person “partly in bankruptcy and 
partly out.”*® Debts incurred after passage of the act 
were not included in the first Frazier-Lemke Act be 
cause it was feared that to do so would make it difficult 
for the farmer to get credit in the future. Whether it 
will now have that effect remains to be seen. 

We reserve for consideration infra the effect of the 
final paragraph of the new act, which reads: “This Act 
is hereby declared to be an emergency measure and if 
in the judgment of the court such emergency ceases to 
exist in its locality, then the court, in its discretion, may 
shorten the stay of proceedings herein provided for and 
proceed to liquidate the estate.” The entire Section 75 
will by its terms expire on June 28, 1938. 

Two amendments to other parts of Section 75, 
adopted simultaneously with the new subsection (s), 
will affect the interpretation to be given the New Fra 
zier-Lemke Act. Confusion previously existed among 
the District Courts as to who is a farmer. Section 
75 (r) now defines him as “not only an individual who 
is primarily bona fide personally engaged in producing 
products of the soil, but also any individual who is pri- 
marily bona fide personally engaged in dairy farming, 
the production of poultry or livestock, or the produc 
tion of poultry products or livestock products in their 
unmanufactured state, or the principal part of whose 
income is derived from any one or more of the fore 
going operations, and includes the personal representa- 
tive of a deceased farmer ; and a farmer shall be deemed 
a resident of any county in which such operations oc 
cur.” It was pointed out in the Radford case that the 
old act “affords relief not only to those owners who 
operate their farms, but also to all individual landlords 
the ‘principal part of whose income is derived’ from 
the ‘farming operations’ of share croppers or other 
tenants; and, among these landlords, to persons who 
are merely capitalist absentees.”. The present act goes 
even further, for it provides in addition that “The pro- 
visions of this Act shall be held to apply also to part- 
nerships, common, entirety, joint, community owner 
ships, or to farming corporations where at least 75 per 
centum of the stock is owned by actual farmers, and 
any such may join in one petition.” It is to be sup- 
posed that the “partnerships,” etc., must be farming 
partnerships. 

The provision granting the benefits of the act to 
decedents’ estates may prove of little value, if under the 
state law the probate court has no authority to author- 
ize a personal representative to make the contracts 
which would be necessary in effecting a composition or 
extension proposal. 

Another cause of much divergence of opinion and 
holding under the old act was the question of what was 
included in the term, “the debtor’s property.” Condi 





19. 79 Cong. Rec., Aug. 23, 1935, p. 14628. 
20. See John Hanna, “The Frazier-Lemke Amendments 





tional sales and deeds of trust gave particular trouble, 
as did the question of what the debtor’s property was at 
the various stages of foreclosure proceedings. The 1935 
amendments leave little doubt as to what is included 


Subsection 75(n) reads: 


“The filing of a petition ving it with th 
conciliation commissioner for the purpose of forwarding 
the same to the clerk of court, praying for relief unde1 
this section, shall immediately subject the farmer and all 
his property, wherever located, for all the purposes ot this 
section, to the exclusive jurisdiction of the court, includ 
ing all real or personal property, or any equity or right in 
any such property, including, among others, 
purchase, the right or the equity of redemption where the 
period of redemption has not or had not expired, or where 


ontracts for 


a deed of trust has been given as securit r where the sale 
has not or had not been confirmed, or where deed had not 
been delivered, at the time of filing the petition 

“In all cases where, at the time of filing the petition, 
the period of redemption has not or had not expired, or 
where the right under a deed of trust has not or had not 
become absolute, or where the sale has not or had not 
been confirmed, or where deed had not been delivered. the 


period of redemption shall be extended or the confirma 
tion of sale withheld for the period necessary for the pur 


pose of carrying out the provisions of this section. The 
words ‘period of redemption’ wherever they occur in this 
section shall include any State moratorium, whether estab 
lished by legislative enactment or executive proclamation, 
or where the period of redemption has been extended by a 


judicial decree 


That subsection is not a model of good draftsman 
ship, but one thing is clear—it is intended as a catch-all 
which will include every interest which conceivably 
could be considered as the property of the debtor, and 


} aoe 


possibly some which cannot fairly be said to be the 
debtor’s property, of which more in another connection 

In the light of these provisions ot the new Frazie1 
Lemke Act, is it constitutional? The most indefensible 
feature of the old act is no longer present; that is, ex 
clusive right in the debtor to buy the property, and at a 
price which the mortgagee had no part in fixing. The 
mortgagee may now demand a public sale, when the 
mortgagor offers to buy the property, and the mort 
gagee may protect his rights by bidding at that sale: 
likewise his lien is preserved until the security has been 
realized on by sale. Upon the most charitable construc 
tion of the new act, it does no more tha three 
year moratorium on the enforcement of security, so fat 








n ettect a 


as secured creditors are concerned. May Congress, un 
der the bankruptcy power, do this? 

In the first place, is the new Frazier-Lemke Act a 
law “on the subject of Bankruptcies,” within the mean 
ing of Article I, Section 8 of the Constitution? Until 
the recent amendments our bankruptcy laws have con- 
templated immediate distribution of the debtor’s prop 
erty among his creditors; the sole function of the Fra 
zier-Lemke Act is to prevent distribution 
of three years. Nevertheless, as was pointed out in the 
Radford case, the provisions of the bankruptcy laws 
have been progressively broadened from time to time, 
and the scope of the power conferred upon Congress t 
enact bankruptcy laws is not necessarily limited to that 
heretofore exercised. Certainly, the act does deal with 
the relations between insolvent debtors and their cred- 
itors, and hence is a law “on the subject of Bankrupt 


for a period 





cies.” 
to Section 75 of the Bankruptcy Act” (1934) 20 A. B. A. J. 
687; F. Carlisle Roberts, “Property, Mortgaged Land, and the 


Rey. 291 


Frazier-Lemke Act” (1935) 13 North Carolina L. 
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is subject to the Fifth 


Bu Kruptcy powel! 
\met Due process,” particularly when em 
termine the dividing line between invasion 


} t 


of substantial property rights and remedy merely, is 





largel stion of more or less And whether it is 
ore vill in turn largely be determined by 
what we e become accustomed to Actually, Sec- 
tion 7 ge for railroad reorganization, which 
is beet mstitutional by the Supreme Court,’ 
ind Sect /7B, providing for corporate reorganiza 
tion, il the rights of creditors to a much greater 
extent t es the Frazier-Lemke Act. But behind 
hose se years of equity receiverships in which 
xactly t ime things ave been done From the 
equity rece rship reorganization precedents, the tran 
sitio ganization bankruptcy is an easy step 
An there are valid distinctions between 
the situ resented by insolvent rau. sads and large 
orpora n the one hand, and insolvent farmers on 
ie othe verybody knows that the property of the 
rme ve put on the block and sold in such a 
manne e€ anyt oy TO! creditors, while hold 
ers ( s on farms face no such practical impos 
} g their security l-urther, Sections 
77 at template such liquidation as the circum 
stances pe t, at the earliest possible moment; whereas 
the ke Ac ff secured creditors for 
fixe three years, not for the purpose of 
therel g editors to realize more thereby, but 
solely { enefit of the debtor. Mr. Justice Brand 
eis recog these distinctions clearly when he said 
in the ! case that “in ordinary bankruptcy pro 
eedings a n equity receiverships, the court may in 
ts discre der an immediate sale and closing of 
the « ( it (the argument) ignores, also, the 
funda lifference in purpose between the delay 
permitte se proceedings and that prescribed by 
Congres the first Frazier-Lemke Act, and true of 
the new When a court of equity allows a receiy 
ership t tinue, it does so to prevent a sacrifice of 
the credit nterest nder the Act ( Frazier-Lemke ), 
the 1 ela making a sale and of the pro 
longed 1 accorded the mortgagor 1s to promote 
his intet the expense of the mortgagee.”’ 
Che f the new Frazier-Lemke Act obviously 
were relying upon the Blaisdell case,** in which the Su- 
preme ( rt upheld a Minnesota mortgage moratorium 
law as be valid exercise of the police power of the 
state, justi! by an emergency. But Congress has no 
lice cannot violate the Fifth Amendment 
inder the f emergency ‘Extraordinary condi 
tions d reate or enlarge constitutional power,” 
said Mr. ( ustice Hughes in the Schechter case.** 
In addition, there are distinguishing features in the ac 
tual pr f the new Frazier-Lemke Act and the 
Minnes tute For, while the Minnesota law 
: merely aut rized the courts t extend the period of 
redempt m mortgage foreclosure sale for such 
period as be just and equitable, not to exceed two 
ears ent, and witl further provision for 
horte 0 t originally ordered in the event of 

loint Stock La Bank v. Radford, loc. cit 

2. { ntz liinois Nat. Bank & Trust Co. v. Chi 

ago, | R. ¢ 294 U.S 79 L. Ed. 642, 55 Sup 

Ct 9 193 

, H Bldg. & Loan Ass Blaisdell, 290 U. S. 398, 

8s L. I $ Sup. Ct. 231, 88 A. L. R. 1481 (Jan. 8, 1934) 

i i 3 ter v. United States, 79 L. Ed. 888, p. 894 
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change of circumstances,*® the Frazier-Lemke Act re 
quires an automatic stay, regardless of the circum 
stances of the case, and for a fixed period of three years. 

The new act does declare that it is an emergency 
measure, and that “if in the judgment of the court such 
emergency ceases to exist in its locality, then the court, 
in its discretion, may shorten the stay of proceedings 
herein provided for and proceed to liquidate the estate.” 
If Congress had stopped with stating that it was an 
emergency measure, perhaps the stay would not have 
heen inflexible, because, under the rule of Chastleton 
Corp. v. Sinclair,*® it would cease to be effective on the 
termination of the emergency relied upon to justify the 
act. But the provision does not make the three year 
stay dependent upon the continuance of a national em 
ergency, but rather upon the continuance of the emer 
gency “in the locality” in which the court The 
provision is plainly unconstitutional. A bankruptcy 
law operative in the Dakotas and not in the Carolinas, 
in one county in a state and not in another, lacks that 
geographical uniformity required by the Constitution 
It may be that this unconstitutional provision is a separ 
alse part of the act,?’ and hence the remainder of the 
act would not necessarily fall with it. But with that 
provision out, we are back to the original objection that 
the three year stay is a fixed period, and Congress, by 
including the provision, has negatived the implication 
of the rule of the Chastleton case, supra. And it was on 
the ground of flexibility of the stay that the Supreme 
Court, in the Radford case, distinguished the Blaisdell 


sits. 


case 

The new Frazier-Lemke Act apparently differs 
from the Minnesota statute in another, and perhaps also 
fatal, particular. Most state laws which provide a 
statutory period for redemption by the mortgagor from 
foreclosure sale, likewise give lienors of the mortgagor 
a further period within which to redeem if the mort 
gagor does not. This, of course, is a property right in 
the lienors. The Minnesota statutes merely extended 
the time within which the mortgagor might redeem, 
and expressly provided that in default of his doing so 
“holders of subsequent liens may redeem in the order 
and manner now provided by law” ; if neither mortgagor 
nor his lienors redeemed within the extended time, the 
purchaser at the foreclosure sale, who held a certificate 
in the meantime, would be entitled to a deed. What is 
to happen, with reference to these matters, under the 
Frazier-Lemke Act, is not at all clear. 
Subsection 75(n), set out supra, contains the only 
definition of “the debtor’s property,” and the only ref 
erence to extending the period of redemption, to be 
found in the entire enactment. That subsection was 
amended in the same bill which added the new subsec- 
tion (s), and, of course, is to be referred to in constru- 
ing the Frazier-Lemke Act. The new act provides that 
the debtor’s “property” is to be appraised, and he per 
mitted to buy it at that value at any time within the 
three year period, with the right in any secured creditor 
to demand a public sale, when the debtor offers to pur 
The first part of subsection (n) specifically 
states that included in the debtor’s property is “the 
right or the equity of redemption where the period of 
redemption has not or had not expired” at the time of 
filing the petition. If we stop here, it would seem that 
the right to redeem would be appraised and the debtor 


new 


chase 


25. Chapter 339, Laws of Minnesota of 1933, p. 514; see 
the Blaisdell case, loc. cit., supra, note (23). 

26. 264 U. S. 543, 68 L. Ed, 841, 44 Sup. Ct. 405 

27. So held in In re Slaughter, U. S. Dist. Ct.. N. D 


Texas, Oct. 12, 1935, CCH Bankruptcy Service No. 3621. 
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permitted to buy it at the appraisal value; or that it 
would be sold at public auction, upon request of the 
certificate holder, since he is at the least a secured cred- 
itor—if not, indeed, the owner of the property. But 
if this be the case, lienors of the mortgagor are deprived 
of their right to redeem if the mortgagor does not, for, 
while the act grants the debtor a further period of ninety 
days within which to redeem from the sale held at the 
demand of the secured creditor, no provision is made 
for redemption by lienors of the mortgagor.”* 

It may be, however, that nothing more is contem- 
plated than that the period of redemption is merely to 
be extended for three years, at the end of which time 
ienors of the mortgagor may redeem if he does not, ana 
the certificate holder gets his deed if neither debtor nor 
lienor redeems—in other words, the act merely “tolls” 
the running of the statutory period for redemption. The 
provision making this a possible construction is the sec- 
ond sentence of subsection (n), which states that 
“where, at the time of filing the petition, the period of 
redemption has not or had not expired . the period 
of redemption shall be extended for the period 
necessary for the purpose of carrying out the provision 
of this section.” The difficulty with this construction 
is that it does not fit in with the apparent purpose of 
subsection (s). That subsection (the Frazier-Lemke 
Act) speaks only of appraisal of the debtor’s property, 
and purchase by him. If it is not contemplated that he 
is to purchase the property on the new terms, but rather 
is merely given a longer time within which to redeem 
from the foreclosure sale, by paying the amount there 
bid, those who drafted the act have adopted a very 
round-about way of saying so. A more reasonable con- 
struction of the provision that “the period of redemp- 
tion shall be extended . for the period necessary for 
the purpose of carrying out the provisions of this sec- 
tion” is that the period for redemption is to be tolled 
until the debtor has had an opportunity to propose a 
composition or extension, or, failing that, to invoke the 
Frazier-Lemke Act. That, of course, would be neces- 
sary, else the period for redemption might expire after 
the filing of the petition but before any orders were 
made by the court in the proceeding, leaving nothing in 
the debtor; and after he has invoked the provisions of 
the Frazier-Lemke Act, it still would be necessary that 
the running of the redemption period be stayed, other- 
wise it would expire before the time came for the debtor 
to “purchase” the property. 

Aside from the effect upon rights of lienors of the 
mortgagor to redeem, however, it makes little differ 
ence, so far as constitutionality is concerned, which 
view we take as to what happens to the statutory re- 
demption period under the act. Under either construc- 
tion, the purchaser at the foreclosure sale is denied a 
deed to the property, or a refund of his money, for three 
years beyond the time when, under the state law, he is 
entitled to it. Thus we are not only back to the original 
question whether Congress may declare a three year 
moratorium on the enforcement of security rights, but 
are faced with the additional difficulty that a final de- 
cree of the state court has fixed the relative rights of 
the parties. The Circuit Court of Appeals for the 
Seventh Circuit, in the case of Jn re Lowman,*® held 
the new act unconstitutional. After pointing out that 
“at the end of the three years and ninety days the mort- 

28. In re Young, Dist. Ct., S. D. Ill, Oct. 21, 1935, 12 
Fed. Supp. 30, held the new Frazier-Lemke Act unconstitutional 
on this ground, as well as on the ground that other objections 
in the Radford case had not been cured. 

29. C. C. A. 7th, Nov. 15, 1935, CCH Bankruptey Serv- 
ice No. 3680. 


gagee may receive exactly what he was entitled to un- 
der the completed adjudication according to the laws 
of the state at the beginning of that period,” the court 
continued: ‘We think that in thus extending or toll- 
ing the period of redemption for three years beyond 
that fixed by state statutes, Congress exceeded the pow- 
ers conferred upon it under the bankruptcy clause of 
the Constitution. We think that that clause does not 
give to Congress the right to alter the relative rights 
between the parties which have already been fixed by a 
final adjudication in a state court according to rules laid 
down in the state statute. ‘Statutes providing for re- 
demption from judicial sales constitute a rule of prop- 
erty in their respective states, and are binding upon the 
courts of chancery as well as law, and will be given 
effect in the federal courts.’ ’ 

While states construe the position of the 
purchaser at foreclosure sale as being merely that of 
one offering to purchase the land, others consider the 
mortgagor’s right to redeem a merely personal right 
which cannot be alienated and which must be strictly 
exercised.” In the latter states it is hard to see how 
the mortgagor can then be said to have any rights in 
the land, hence the Frazier-Lemke Act should not apply 
in such cases. The purchaser is not a creditor of the 
mortgagor, and the land is not the mortgagor's prop 
erty. 

It has been seen that the new act still denies to 
mortgagees two of the substantial property rights which 
the Radford case declared the old act invaded ; that is, 
the right to determine when the sale should be held, 
subject only to the discretion of the court, and the right 
to control the property during the period of default, 
subject only to the discretion of the court, and to have 
the rents and profits collected by a receiver for the 
satisfaction of the debt. And now that property held 
under deeds of trust as security is specifically included 
under the new act, the invasion of the right to deter- 
mine when sale shall be held, and to control the prop- 
erty meanwhile, is even more marked. In Virginia, 
for example, deeds of trust are the rule and mortgages 
the exception. Under the laws of that state the trustee 
under the deed of trust takes possession of the property 
following default, and thereafter sells the property at 
such time and place, and upon such terms and condi- 
tions, as he sees fit. The exercise of these rights is not 
subject to the discretion of any court, unless, of course, 
they were to be exercised in such an oppressive manner 
as to constitute a fraud upon the rights of the debtor, 
and thereby call for the interposition of a court of 
equity, which relief would have to be sought in an inde 
pendent suit instituted for that purpose. For these rea 
sons Judge Paul, of the Western District of Virginia, 
in the case of Jn re Sherman,"' decided on Nov. 8, 1935, 
held the new Frazier-Lemke Act unconstitutional. 

Nor is it likely that the Supreme Court will recede 
from the position taken in the Radford case. The first 
act contained more provoking features than the new act, 
but the mortgagee continues to be injured in the same 
manner with respect to denial of the right to say when 
the sale shall be held, and to have a receiver control the 
property in the meantime. Here, as in the Radford 
case, “the purpose of the delay in making sale and of 
the prolonged possession accorded the mortgagor is to 
promote his interests at the expense of the mortgagee.” 


some 


(Continued on page 70) 


30. See Roberts, “Property, Mortgaged Land, and the 
Frazier-Lemke Act”, loc. cit., supra, note (20) 
31. U.S. Dist. Ct., W. D. Va., Noy. 8, 1935 
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WHICH ROAD FOR THE LEGAL PROFESSION? 


Changes in the Status of the Organized Legal Profession Are Taking Place or at Hand in a 


Large 


Part of the Country—Bar Conceivably Presented with the Need for Decision as to 
the Paths Along Which the Profession Shall Proceed in Future 





Antagonistic Ideas 


of Governmental, Political Control and an Independent, Self-Governing Profes- 
sion—Prof. Laski’s Proposal—Time to Take Stock and Act* 


By Hon. WILLIAM L. RANSOM 
President of the American Bar Association 


URING the past five months, it has been my 
privilege to see a good deal of the legal pro- 


fession, on its home ground, in many parts 
of this country. Tonight I am happy to be among 
the men with whom I practice law and in a Bar 
Association to which I have belonged for many 


It 


years is an honor to be here under the auspices 
of my friend and your friend Robert C. Morris, who 
has done and is doing so much to interest the 
younger lawyers, and the rank and file of lawyers, 
in the rk of the organized Bar. 

First I report to you that, wherever I go, 
among lawyers and Bar Associations, I find a lot 
of respect for the New York County Lawyers’ As- 
sociation, its membership, and the work of its Com- 
mittees. Your Committee reports and Association 


ract more attention than I had supposed, 


action att 
and probably more than any of you had supposed. 


This is as it should be, because your Association is 
the largest voluntary organization of lawyers in the 
United States, aside from the American Bar Asso- 
ciation. With 6000 members, it is the largest Bar or- 
ganization within any City or State, and is larger than 
the Bar organization of any State except California, 
where its 13,000 lawyers are members of the State Bar 
organization by force of law. 

In a large part of this country, I find that many 
or most the lawyers, and no small part of the 


press and the public, are thinking and talking about 
the better organization of the Bar—the Bar Associa- 
tions, their structure, their work, their relationship 
to the linistration of justice, their usefulness to 
the prof and the public. I am sorry that I 
cannot say that the subject of Bar organization is 


adn 


sion 


yet receiving similar thought and attention in this 
City, which has a tenth of all of the lawyers of the 
United States. A Committee of this Association 
has given a great deal of helpful study to the sub- 


ject, but its reports have received more considera- 
tion outside this State than in it. Unless you have 
seen this manifestation of opinion at first hand, it 
may be difficult for some of you to understand what 
all ab and I certainly have difficulty 


it is ut ; in 
stating it to you in specific terms, within limited 
time. It seems to me to be a sense that something 
is expected of the legal profession which it is not 
completely fulfilling; that lawyers should think of 
their profession as a whole, within each State, and 

*Address delivered at the Annual Dinner of the New 
York ( Lawyers’ Association, at the Hotel Waldorf- 
Astoria, Ne York City, Saturday evening, December 14, 
1935 


not merely as a lot of individuals practicing law; 
and that lawyers should think of their work as that 
of a profession, and not merely as a means of live- 
lihood, and should accept and fulfill the responsi- 
bilities of a profession, as to its members and as to 
the public. 

In view of what is taking place elsewhere in this 
country, I submit for your consideration that it is 
high time for the lawyers of this City to do some 
serious thinking about our profession—the same 
kind of thinking for ourselves that we do for our 
clients. An adequate and effective organization of 
the Bar seems to be at least as important and nec- 
essary in the largest cities as anywhere else in the 
country. In a great city like New York, I suppose 
that many of us become discouraged, at times, about 
the present and future of lawyers—the over-crowd- 
ing of the profession, the difficult conditions under 
which lawyers live and practice law, the entrance 
to the profession of many who lack its standards and 
back-ground, the submergence of individuals as 
leaders and great firms emerge, the absence of a 
unified professional spirit and ideals. We have to 
face the fact that we do not practice law here under 
typical American conditions, and that the average 
New York lawyer does not occupy anything like the 
usual relationship to his community. 

The more typical American lawyer as I have ob- 
served him, is very much a part of the life and the 
work of his community. He owns his home and 
usually a little land, may walk to his office, knows by 
first name the people he meets along the street, 
knows the men with whom he practices law, has 
a feeling of independence in spite of moderate fees 
and slow collections, and called in to sit at 
the council table of every community project. He 
has time to read a little, play a little, and think a 
good deal. He takes part in the public affairs and 
politics of his town, sits in its school board, is 
active in its churches and lodges, is identified with 
its banks and industries, knows its people, and is 
all the while called upon for judgment as to its 
problems and for leadership in its public opinion, 
cultural life and community activities. His rela- 
tionship to all these things is individual and per- 
sonal, and he becomes the greatest individualist in 
\merica. He does not surrender his opinions to 
clients or political parties or Bar Associations; he 
thinks and speaks and acts and votes as he in- 
dividually sees fit; and is generally a most useful 
and respected citizen, who has and deserves the 
confidence of his community as well as of his pro- 
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fession; and lately he has shown. in not a few 
States, a willingness to deal with the problems and 
duties of his profession as a whole. I do not for 


one moment suggest that, in any part of this coun 


try during the past few years, the life and work of 


the lawyers as a class have been any 
or that the highest ideals of the profession have 
anywhere been completely realized; but I do sug 
that we would not need to about the 
future of the legal profession in the United States. 
if it were left to the smaller cities and towns of this 
country and were not dictated by the conditions of 
life and practice in the few largest cities 

sut what about the legal profession in the larg 
est cities? What shall be the outlet for the ideals. 
the energies, the talents for public 
sessed by lawyers who do not have the character 
istic American opportunities for individual relation 
ship to their communities? How shall we give these 
lawyers, the younger lawyers from the time of their 
admission to the Bar, an opportunity to associate 
and work with other lawyers, to gain some sense 
of membership in a great profession, and to do 
something for distressed mankind in the respects 
which come within the province of the law and the 
administration of justice? Obviously the answer 
must chiefly be group action, not individual. because 
in the largest cities only the voice of groups is heard 
in behalf of constructive For my own 
part, I that must be found 
along the lines of the better organization, the much 
larger membership, and the more effective action, of 
the organized the Bar Associations, local, State 
and National. The future of the legal profession in 
the largest cities depends, in my judgment, on the 
leadership of the Bar Associations in enlisting the 
support of the lawyers generally, particularly the 
younger men of the Bar, and in giving to the public the 
bases for genuine confidence in the integrity and inde 
pendence of the legal profession 

Changes in the status of the leg 
a whole, the organized legal profession, are taking 
place or at hand, in a large part of the country and 
perhaps in all of it. We hardly expect the 
forms and routines, the unrelated and casual minor 
ity Associations, to remain as they traditionally 
have been; the surface and substance of things have 
too much changed there is already 
presented to the United States a 
choice of roads, a as to the paths along 
which the future of our profession shall proceed. 

By some, the demand is made that the lawvers 
should be organized and operated as 
fession” under the 
others, it is maintained that the lawyers should 
voluntarily organize, discipline and them 
selves, as an independent and self governing pro 


gest Worry 


sery ice, pos 


measures 


conclude the answer 


Sar 


al profession as 


could 


( ‘oncei\ ably 
lawyers of the 


decision 


“a public pro 
control of government By 
govern 


fession. Those who oppose the organization of the 


legal profession as a branch of government offer 
several procedures for self-discipline and self-gov 
ernment: 

(1) The continuance of the local. State and 


National Associations about as at 
relationship to each other, and 
selective membership, 
brings in only a minority of the 
one-fourth of New York State lawvers belong to 
the State Bar Association: in the countrv as a 
whole, about 110,000 of the 175,000 lawvers belong 
to some Bar 27 500 belong to the 


present, without 
vith voluntary and 
which in most instances 
Bar; fewer than 


\ssociation : but 27 


ASSOCIATION 


“bed of roses” 


JOURNAL 


\ssociation 
adoption of the fed ti plan for 


\merican Bat 
2) Che 


about 


{ 


some coordination of the 
the organized Bar; the federation « 
tions into the State Associations and of 
Associations, without the local 
tions, on an into the 


bringing 
\ssocia 
tate 
\ssocia 
\merican 


the 
with or 
autonomous basis, 


Sar Association, through a representative House of 
} 


Delegates; such a House of Delegates thereb rep 
resenting a majority of the lawyers of the United 
States, without the necessity that najority of the 


Association or that the 
Association cease to be selective in its 


lawyers join the American Bar 
I> 


bal 


American 
membership 
: 


(J) rhe adoption of integrated or inclusive 
Bar organizations, with the authority of the Courts 
or the legislature, in the several States, to whicl 
all lawyers belong as a condition of practicing law 
with the local Bar Associations continued for local 


purposes and the State Bar Associations federated 


through a representative House of Delegates in the 
American Bar Association: 


eighteen States with 


38,000 lawyers, now have the integrated type of 
ar organization, self-governing and_ self-disci 


plined. 
In the nature of things, so long as 
s 


Constitution endures and the States control the ad 


mission and conduct of lawyers, the American Bat 
\ssociation will remain voluntary i1 type and sé 
lective in membership; the participation of the 
States in any federation through the American Bat 
Association will be voluntary and thout loss of 


1 


; and each State will decide for itself as to 
the type of organization it will have for its lawvers 
Let no one think that the idea of a governmental. 


autonomy 


political control of the legal profession may not 
come actively into the picture. In the Novembet 
issue of Harper's Vagasine, the distinguished pro 
fessor of political science at the University of Lor 

don, Mr. Harold J. Laski, who has taught at creat 
\merican and Canadian universities, discusses “the 
decline of the professions”—medicine and law. For 
the decadent conditions which he finds in the legal 
profession, the brilliant professor otters a ready and 


complete solution. Possibly 


may 


some of its features 
not be lacking in appeal, to 
1 1 e 1 


vyers hard- 
pressed by lack of 1 


, 1 
and by shri Kage ol 


business 
incomes 

Under Professor Laski’s su 
ganization of the law “as a public profession,” the 
profession would become “a great corporation under 
government control, the members of 


We rk 


charges.” 


for the public on a fixed salary at 


Based on the experience of Soviet Russia 
he suggests that this “immense reform” is “a prac 

‘The private lawyer” would be “re 
body of public servants.” T 


ticable one.” 
placed by a 
would “have no financial interest in either the con 
tent or the number of their cases.” Under 
by government, each lawyer would be assigned to 


such clients and such cases, and mai 


tentions, as government conceived to be in t 





he pu 
lic interest. The ablest of lawyers mig n the 
whirl of the lottery wheel of assignment, draw num 

og 


bers dictating that they give their time and talent 
to the traffic courts; and the humblest 
vour Junior Bar might be allotted to the defense of 
great principles of human rights and 1 lil 
erties, if indeed the 


government permitted such 
principles to be maintained and defended at all. In 














States Marching 


lready h 
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ill lawyers would stand equal before the 
clients; selection of lawyers by 
- the maintenance or defense 
rights or interests would disappear, be- 


etore 


uld disappear 


would have no rights or interests ; and 
their submergence and the disappear- 


traditional profession, all lawyers would 
ual compensation from the public treas- 
irally, under such a regime, the govern 


necessarily control, on some quota 
» should be admitted to the profession and 
ld be excluded therefrom, and who should 

from the ] 


rotession, at any age or stage 

admission to the Bar 
recital of Professor lLaski's proposal 
ur laughter and seems absurd. Such a 


vould have seemed just as absurd in 
enty years ago as it does to us here to 
t has taken place as to the legal pro 
Italy and Germany would have seemed 


countries fifteen years 
we Se sure that we are long exempt 
Demand for the “socialization” of 
has already been heard in the 
columns of and 
ng in our streets the song of revolution, 


7 
iv oe sted in those 


issu¢ 
prote ssion 


men 


prisoners of starvation” professors and 
fuse allegiance to our Constitution and 
government only the red flag of the 
ile is displayed at great public assem 


f our cities. Speaking only for myself, it 


me that in reality Professor Laski’s 

ull harmony and accord with so- 

yphies which we hear advocated from 
es—some colleges and schools, some 
and government offices—in the United 


iv, and is consistent with some challenges 
made as to the rights and 
lawyers and with some steps which have 


ave een 


een taken along the road that leads to 
ergence of individual rights and human 

the alternative to that road for the 
ession in America? Is it merely to let 


and muddle 


as they are? Will 

rse bring us past the signposts that lead 
Laski’s highway? 

nited States do not want 

-e and control the legal pro- 

better organize, govern and 

in the public interest. An 


along 


/ % 


themselves, 


t and self-governing legal profession, 
e commanded by retainers, cajoled by 

ce, O imidated and silenced by threats 
s against lawyers individually or against 
S a whole, is one of the best safe- 
reedom in the United States. Those who 
erthrow libe under law and fo substi 
lized state, realize full well that one of 
steps must be to discredit and bring into 
he legal profession, because its members 
ividualists and the instinctive foes 
ranny in every form. Attacks upon the 


1d independence of the legal profession 


heard, from those who are unwilling 
olicies and acts of government shall be 
constitutional limits. In countries which 
ed individual liberty, the advocates of 
state have sought a centralized and 
rol of the legal profession, even as they 


' ’ . 
centralized hpureaucratic govern 


ho 
’ 
we 


| 


ment, because it can more easily be seized by a daring 
minority and made the means of dominating an un- 
resisting majority. 

A vital element of strength and permanence of 
the legal profession, as at present constituted in 
America, is that it is separately organized in forty 
eight States and is under the jurisdiction of the 
State Courts of forty-eight States, and cannot be 
subjected to a centralized National control, by go\ 
ernment or by anyone else. For my own part, | do 
not go along with the idea that there should be one 
big Bar Association for the whole United States, 
with State and local branches and one set of dues 
for membership in all. I much prefer to see strong 
and active local Associations developed, with fed 
eration of the local Associations in the State Bar 
organizations, whether voluntary or integrated in 
type, and with the State Bar organizations, and 
perhaps also the larger local Associations, federated 
in a National House of Delegates of the legal pro- 
fession, under the auspices of the American Bar 
Associa:ion. We should keep our local and State 
Bar organizations as the primary and self-govern- 
ing units of the legal profession; should resist all 
efforts to make the integrated Bar or any type of 
Bar organization an adjunct of partisan activity or 
a means of political control of lawyers; should op- 
every step towards regimentation of the 
lawyers of America; and should preserve at all haz- 
ards the independence and integrity of the profes- 
sion of the law. This is no time to “close-herd’”’ the 
lawyers of America. 

We better be thinking about these things, in 
this City as in the rest of the country. It behooves 
us all to take stock of the situation, and to see what 
needs to be done and can be done, to put our own 
house in order as to its undesirable members and to 
serve better our profession and the public. We may 
well find out at which end of the procession the 
lawyers have been marching, and in which direction. 
We should not leave it to the occasioual rebel or 
publicity-seeker in our ranks to grab the flag and 
win individual acclaim by demanding action in the 
public interest. The Bar Associations should be 
made fully representative of the profession, should 
be kept free of political control and intimidation, 
should be kept self-governing and self-disciplinary 
by the rank and file of the profession, and should 
ascertain and speak and, above all, act, in behalf of the 
best judgment of the profession as a whole. Even 
though mistakes be made, “intelligent action is prefer- 
able to inaction.” 

If you are in sympathy with these objectives, 
you should join your local and State Bar Associa- 
tions and get into their work. Especialiy do I sug- 
gest that you join the American Bar Association, 
which is taking the lead along these lines. Decide 
and plan now to attend the next annual meeting 
of the American Bar Association, to be held in Bos 
ton on August 24, 1936, when many of these mat- 
ters will come to the point of decision. I urge especially 
the attendance of the younger lawyers, and of the law- 
vers who have never come to one of these conventions 
before. It will be an interesting, notable and patriotic 
gathering of American lawyers, amid historic surround- 
ings. The pending plans for a better and more repre- 
sentative organization of the American Bar seem to me 
to deserve the active support of the lawyers and the 
public, because they offer the best assurance for the 
future of an independent and outspoken legal pro- 
fession in the United States 
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N THE 147 years which have elapsed since its 

adoption the Constitution of the United States has 

probably been the subject of more controversey than 
any other great document of human history. 

The framers of the Virginia-Kentucky Resolu+ 
tions of 1798 took one view of its meaning, while the 
Federalists took another. The friends of the Bank of 
the United States thought that the Constitution con- 
ferred powers on the Federal Government which the 
opponents of the Bank, with equal earnestness, denied. 
The South Carolina Nullifiers of 1833 believed that a 
protective tariff was unconstitutional while Judge 
Story and Daniel Webster were firm in the opposite 
belief. After the close of the Civil War, the so-called 
Radicals thought that the new amendments conferred 
on the Congress power to protect civil rights within 
the several states, while their opponents gave to the 
amendments a narrower construction, which was 
afterwards confirmed by the Supreme Court. 

And yet, in the face of this series of examples, 
which might be multiplied almost indefinitely, there 
is nothing more charactertistic of constitutional con 
troversy than the recurrent assumption on the part of 
the disputants that their own construction alone, has a 
sole and exclusive title to correctness, and that whoever 
disputes that construction, or argues against it, is guilty 
of no lighter offense than that of laying impious hands 
on the Ark of the Covenant. This attitude is, perhaps, 
a natural consequence of man’s insatiable desire for 
certainty, which he seeks to satisfy by convincing him- 
self that he already has certainty in his grasp. This 
tends to increase the heat, as well as the scope of the 
debate. Men are apt to become irritated when they 
find their own certainties challenged, and to that extent 
shaken, by the existence of other and inconsistent 
certainties on the part of other men. But, as Mr. 
Justice Holmes admonishes u:, “Certainty, generally, 
is an illusion and repose is «.ot the destiny of man” ; 
and it was George Meredich who, referring to this 
human frailty, exclaimed: 

“Ah, what a dusty answer gets the soul 

When hot for certainties in this our life.” 

The Constitution is a fundamental document, 
speaking for the most part, in general principles and 
couching its precepts in language designed to make 
possible the attainment of the great ends of govern 
ment. 

Mr. Justice Story, in delivering the opinion of the 
Court in Martin v. Hunter, 1 Wheaton, page 326, said: 

“The Constitution unavoidably deals in general lan- 

*Address delivered before the Association of the Bar 
of the City of New Y Dec. 18, 1935 
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the people, in 


guage. It did not suit the purposes 
[ to provide Io! 


framing this great charter of our liberties 
minute specifications of its powers, or to declare the means 
by which those powers should be carried into execution. 
It was foreseen, that this would be perilous and difficult, if 
not an impracticable, task. The instrument was not in- 
tended to provide merely for the exigencies of a few years, 
but was to endure through a long lapse of ages, the events 
of which were locked up in the inscrutable purposes ot 
Providence. It could not be foreseen, what new changes 
and modifications of power might be indi 
effectuate the general objects of the charter; and restric- 
tions and specifications, which, at the present, might seem 
salutary, might, in the end, prove the overthrow of the 
system itself. Hence, its powers are expressed in general 
terms, leaving to the legislature, from time to time, to 
adopt its own means to effectuate legitimate objects, and 
to mould and model, the exercise of its powers, as its own 
wisdom, and the public interests should require.” 

A similar thought was expressed by Chief Justice 
Marshall in McCulloch v. Maryland, 4 Wheat. at page 
407. 

The process of constitutional construction relies 
for its validity on the relative weight to be given to 
this or that factor in a chain of inference. One mind 
will be impressed by the need of centralized power, 
another by the value of local self-government; one by 
immediate governmental necessities, another by the 
danger of governmental abuses; one by the rights of 
property, another by the claims of human sympathy; 
one by the sanctity of contracts, another by the re- 
quirements of essential justice. The interplay of these 
conflicting concepts, and the predominance of one or 
another at different periods of national development, 
are illustrated throughout the long history of judicial 
decisions and should serve to convince us that within 
the great house of the Constitution there many 
mansions, and that the questions which are left open 
within its four corners are frequently susceptible of 
more than one solution based upon reason 

The Supreme Court does not operate in a legal 
istic vacuum of abstract propositions. On the con- 
trary it is part and parcel of an organic process of 
government which comprises the constitution-making 
process, the legislative process and all the other proc- 
through which, in a government resting on 
popular sovereignty, public opinion is enabled to 
register itself in governmental acts Mi the 
cases which come before the Supreme Court are, for 
the most part, presented by the exigencies of litigation, 
not selected to round out the symmetry of a 
theory. Such cases are created by the accidents, or 
the pressures, or the changing ideals of national life. 
In this welter of facts and circumstances there is a 
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gic and the Court has applied it; but there 
is a place, too, for that “inarticulate premise” to which 
Mr. Justice Holmes referred when he deprecated “a 
system of delusive exactness.” 
Shifting national needs and maturing national 
at times, resulted in reversals of previous 
\t the outset the Supreme Court held that 
the admiralty powers of the Constitution extended only 
to navigable waters within the ebb and flow of the tide. 
e excluded, of course, the Great Lakes; and 
it was reversed in 1852 in the leading case of The 
Propeller Genessee Chief (12 How. 443). Referring 
to the earlier decisions, Chief Justice Taney said: 


place for log 
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decisions 


[he conviction that this definition of admiralty 


powers was narrower than the Constitution contemplated, 
has been growing stronger every day with the growing 
commerce on the lakes and navigable rivers of the west- 
ern ot 

It was, perhaps, natural for the courts of the United 
States, in an early period, to adopt the limited defini- 
tion, for until the invention of the steamboat there 
could nothing like extended navigation upon waters 
with a inchanging current resisting the upward 
passage, but the Chief Justice went on to point out that 
at the time of such decisions 

‘the « merce on the rivers of the West and on the lakes 
vas in its infancy and of little importance and but little 
regarded compared with the present day.” 

\nother instance in which the Court, during the 
same period of its history, reversed its previous hold- 
ing has to do with the question of whether foreign 
corporations have a right of access to the Federal 
Courts under the diversity of citizenship provision of 
the judiciary article of the Constitution. The original 
rule laid down by Marshall in Bank of United States 
v. Deveaux (5 Cranch. 61) was that a foreign corpora- 
tion had no such right, unless all its stockholders were 
citizens State other than that of the opposing party 
in the suit [This decision was reversed in 1844 in 
Louisville, etc., R. R Letson (2 How. 497), which 


held that, for the purpose of a suit in a Federal court, 
a corporation must be presumed to be a citizen of the 


] 


State in which it was incorporated. The Court said in 


its opinion that the old cases “had never been satisfac- 
tory to the Bar” nor “entirely satisfactory to the court 
that made them.” The vast growth and extension of 
the corporate method of doing business had obviously 
produced its effect on the judicial mind. 

Instances in quite recent years of definite rever- 
sals by the Court of important decisions in the field 
of taxation come readily to mind, notably Blackstone v. 
Miller (188 U. S. 189), overruled in Farmers Loan 
Compa Vinnesota, (280 U. S. 204-209) and Long 

Roci i, (277 U. S. 142), overruled in Fox Film 
Corporation v. Doyal, (286 U. S. 123). 

The history of the Court is not free from examples 
of reversals, or substantial modifications, of its posi- 
tion in cases involving issues of far wider public 


interest and more general controversy than these which 


[ have mentioned. An outstanding illustration was the 
important modification of the doctrine of the Dart- 
nouth College case, after a change in the personnel of 
the Court, by the Charles River Bridge case. The 
Dartmouth College case had held that a corporate 
charter w inviolable grant which could not con 
stitutionally be impaired by subsequent legislation. The 
question raised in the Charles River Bridge case was 
whether the constitutional guarantee extended beyond 
the express terms of the grant to the implications of 
exclusiveness to which it owed, in large measure at 
least, its financial value. When the case was first 


ued in 1831, while Marshall was still Chief Justice, 
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the Court apparently had no doubt that the guarantee 
did cover such implications. When the case was 
finally decided six years later, however, the ruling was 
to the opposite effect, over a strong dissent from Judge 
Story. It was in this case that Chief Justice Taney 
voiced the memorable sentiment: 

“While the rights of private property are sacredly 
guarded we must not forget that the community also have 
rights and that the happiness and well being of every citi- 
zen depends on their faithful preservation.” (Charles 
River Bridge v. Warren Bridge, 11 Peters 420 at 548). 

It was this decision which called forth from Judge 
Story the gloomy remark that “The old constitutional 
doctrines are fast fading away and a change has come 
over the public mind from which I augur little good.” 
(Warren’s History of the Supreme Court, Vol. 2, page 
302). In his dissenting opinion he said that the very 
raising of the contentions which had received the sup- 
port of the majority of the Court was “sufficient to 
alarm every stockholder in every public enterprise of 
this sort throughout the whole country.” Daniel Web- 
ster complained that “the decision has completely 
overturned a clear provision of the Constitution” and 
reported that “Judge Story thinks the Supreme Court 
is gone and I think so too, and almost everything 
else is gone or seems rapidly going.” Chancellor Kent 
wrote that he had reperused the Charles River Bridge 
decision with increased disgust and, that “It abandons 
or overthrows a great principle of constitutional moral- 
ity. . . . It injures the moral sense of the community 
and destroys the sanctity of contracts.” 

Yet, within fifteen years, a later Judge, who was 
himself no ineffective defender of property rights, 
speaking of this decision was able to say, “No opinion 
of the Court has more fully satisfied the legal judgment 
of the country and consequently none has exercised 
more influence upon its legislation.” (Campbell, J., in 
State Bank v. Knopp, 16 How. 409). 

A more recent instance in which the Supreme 
Court, on an issue of great public importance, origi- 
nally took a position from which it was later to recede 
is afforded by the famous E. C. Knight case (156 U. S. 
1 (1895) ), the first to come before that tribunal under 
the Sherman Anti-trust Act. It was held that a 
monopolistic combination of manufacturers could not 
be constitutionally reached by the anti-trust laws since 
manufacture was not commerce and, therefore, was 
exempt from control by the Congress. The decision, 
while it stood, effectively paralyzed the operation of 
the anti-trust laws for a number of years and drew 
sharp criticism from many commentators. One of 
them, writing in the American Law Review in the year 
when the decision was handed down said that “The 
Sugar Trust decision and the Income Tax decision,” 

rendered the same year,—‘counter-balance all the 
good the Court has done in seventy years and inflict 
a wound on the rights of the American people.” 
Within a few years, however, the Court reconsidered 
its position and held that while the Sherman Act might 
affect local conditions it could nevertheless be consti- 
tutionally applied even to transactions local in character 
if they operated to effect a restraint on interstate com- 
merce. (Northern Securities Company v. United 
States, 193 U. S. 197 (1904)). This decision revital- 
ized the anti-trust laws and rendered them, once more, 
serviceable. 

The outstanding instance in which the Supreme 
Court has reversed itself was when, in the Legal 
Tender cases (12 Wallace 457 (1871)), it overruled its 
prior decision in Hepburn v. Griswold (8 Wallace 603 
(1870) ). The Hepburn case, which was decided by 
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a vote of four to three, represented a recognition, 
the minds of a majority of the Court, of a body of 
economic doctrines resulting from the contact of cer 


tain economists with the bullion question as it had 


presented itself in England at the close of the Na 
poleonic wars. The economic soundness or unsound 
ness of these doctrines was, doubt, a question of 
importance for legislative consideration To read 


them, however, into constitutional requirements, as the 


majority of the Court did, imposed an unwarranted 
limitation upon an essential power of sovereignty. The 
decision met with some favor on economic grounds, 
but even its supporters referred to ‘the impropriety 
of taking from Congress and committing to a Court of 


Justice a task so plain egislative in its nature.”’ 
The New York Times stated that “The effect 
the decision if allowed to stand strips the Nation of 
one of its means of warf: 

The doctrines of the Legal Tender Cases were 
reafhrmed, in the broadest terms, twelve vears later i1 
Juilliard v. Greenman, (110 U. S. 421), with but one 
dissent; and, in the recent Gold Clause cases, they 
have been extended still furthes In numerous in 
stances, without overruling particular decisions, the 


Court has shifted its emphasis from one class of guid 


nd defense.” 


ing considerations, to another he trends which law 
yers attempt to deduce therefrom are, of course, of the 
utmost importance in determining the law for future 
cases and in advising clients in pending matters 

Nevertheless, the history of the decisions indicates 
that few such trends have been sufficiently continuous 
to supply a basis of certainty as to their indefinite pro 
jection into the future. On the contrary, there has 
been, naturally and properly, an ebb and flow, with a 
conspicuous lack of basis for assurance as to when th 
ebb will cease and the flow set in 

Outstanding examples are to be found in the con 
struction of the commerce clause, from Gibbons 7 
Ogden (9 Wheat. 1) to Letsy v. Hardin, (135 U. S 
100); and the course of decisions in cases of legis] 
tive price fixing from Munn v. | is (94 U. S. 113), 
to Nebbia v. New York (291 U.S. 502). In Gibbons 
v. Ogden the Court had plainly indicated its view that 
the Federal Power to regulate interstate commerce is 
exclusive, with the result that all regulation of such 
commerce by the States is invalid In the License 
Cases, (5 How. 504), however, the Court upheld a 
State regulation of liquor imported from other States 
A satisfactory line of demarcation between State and 
Federal police regulations seemed ultimately estab 
lished by Cooley v. The Port Wardens, (12 How. 299), 
but this line was again unsettled by Leisy v. Hardin 
supra, which once more cast doubt on the validity of 
state regulations affecting articles moving in interstate 
commerce 
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The relation of legislative price fixing to the du 


process clause seem 





1 settled, on the basis of public 


interest from the time of the Munn case in 1876 to 
German Alliance Ins. ( ov. K (735 4). S See). 
in 1914, but there followed, in the nineteen-twenties, 
a series of cases like the Empl ment Agency Case 


(Ribnick v. McBride. 277 U. S. 350). and the Theatr 
Ticket Case (Tyson Bant 273 U. S. 418), which 
seemed to stand for some narrower doctrine, until the 
authority of the earlier decisions was _ reestablished 


and extended, two vears ago, in the Nebbia case 
Shifts in the trend of the Supreme Court’s opin 
ions have been noted by the great commentator on 
American institutions, James Bryce. He says 
‘The Supreme Court | ged its color é 


temper and tendencie f. tome ¢ time according t 
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political p 


action flow naturally from the habit f thought they 
had formed before their accession to the bench and fron 
the sympathy they could not but feel for the doctrines o1 
whose behalf they had contended American ( nmo 


wealth, 3d Ed., Vol. 1, pp. 274-5 


“The Supreme Court feels the tou iblic opinior 
Opinion is stronger in America than a! ere else in the 
world and judges are only men lo yiel i littl may he 


prudent, for the tree that cannot bend to the blast ma 





be broker here is, moreover, tl £ | least fo 
presuming public opinion to be right, t rough it th 
progressive judgment of the world is expressed Bryce 
ibid., p. 273.) 


iF view of the close and iney table connection 


which thus exists between the quest s which th 
Court has to decide, and the great issues which agi 
tate public opinion, it is not unnatural that the d 
cisions and doctrines of the Court should be the subject 
of wide-spread public interest The Constitution 1s 


supreme simply because it expresses the ultimate will 
of the peopl Che people are, accordingly, the masters 
of the Constitution and their mastery is expressed ii 
the power of amendment, which, it must not be fot 
gotten, is as much a part of the Constitution as any 
other provision This power has been exerted three 
times in our history for the deliberate irpose of ove 
riding a previous decision of the Supreme Court 

Che first instance occurred at the very commence 
ment of our government when the Eleventh Amend 
ment prohibiting suits by private parties 
State was adopted to undo the effect of the decisior 
of the Supreme Court in Chisholm v. | a (2 Dal 
las 419), Che latest instance was the adoption of 
the Sixteenth Amendment to make a federal incom 
tax possible over the decision of the Supreme Cou 
n Pollock Z Farmers Loan & Trust ( 158 | \ 
601). he other instance was the adoption of 
Thirteenth Amendment to undo the effect of the Dre 
Scott Decision (19 How. 393) 


In cliscussions of our constitution system the rr 
is no occasion to hurry over the Dred Scott Decisior 
vith averted gaze It holds a lessor r us News 


papers of the time spoke of the deci is exertins 


the most powerful and salutary influence throughout 


the United States’, as “a closing and nching con 
firmation of the settlement of the (slavery ssue ', and 
as exerting “a mighty influence in diffusing soun 
opinions and restoring harmony and fraternal concord 
throughout the country.” In connection with no other 
opinion was there ever a greater effort, on the part 
of those who agreed with it, to misrepresent all pub 


lic expressions of disagreement as blows aimed at 


the judiciary And yet, as we loo ick upon that 
controversy we cannot doubt tl 





salutary, nor can we help feeling*that the sound Amet 
ican attitude was that which was expressed 
ham Lincoln when he said 


‘But we think the Dred Scott De s erroneou 
\We know the Court that made it ha ften overruled its 
wn decisior ind we shall do what we in t ave it 
wverrule 1 (Speech at Springfield, IIl., June 26 


And, again, in his first inaugural 


‘The candid citizen must confess that if the policy of 
the Government upon vital questions affecting the whole 
people is to be irrevocably fixed by ecisions of the 
Supreme Court the instant they are mace nary lit 

tion between parties in perso eople 
Id have t thet ! to that 


ivities of the men who ¢ posed it Pheis 
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by the Supreme Court; and even here there is the pos- 
sibility of error in view of the fact that the Court has 
frequently reversed itself. The theory that any mem 
ber of the Congress violates his oath who votes in 
favor of legislation not free from constitutional doubt 
would entirely exclude the possibility of legislation in 
new fields or of novel character. 

\s heretofore indicated, constitutional objections 
have been raised as to nearly every important piece of 
legislation enacted since the beginning of the Govern 
ment. The constitutionality of a protective tariff was 
questioned when the first tariff act was proposed and 
was bitterly debated for many years; the constitution 
ality of national banks was contested; the constitu- 
tionality of Federal expenditures for internal improve 
ments, roads, canals and railways, was vigorously as 
sailed; the constitutionality of the Interstate Com 
merce Act was the subject of long discussion; and the 
constitutionality of the Acts establishing the Depart 
ment of the Interior and the Department of Agricul 
ture was vehemently denied. Speaking of the bill to 
establish the Interior Department, John C. Calhoun 

] 


‘This monstrous bill will turn over the whole interior 
affairs of the Government to this Department and it is 
one of the greatest steps ever made to absorb all the 


remaining powers of the States.” 


Certainly, no one, however, who is familiar with 
ur history, and assuredly no lawyer, would under 
take to argue that, because the Court ultimately de 
termined that a particular enactment was constitu 
tional, there was no reasonable ground for doubt at 
the outset. President Taft, for example, vetoed the 
Webb-Kenyon Act on the ground that his oath of 
office did not permit him to give his assent to an Act 
f doubtful constitutionality. In fact, he went rather 
far in admonishing the Congress as to its duty in the 
premises. The Act, however, was passed over his veto, 
and, in due course, the Supreme Court pronounced it 
constitutional (Clark Distilling Co. 3 Western 
VWaryland Ry., 242 U.S. 311) 

The doctrine expressed by President Taft would, 
if applied, require that doubts be resolved by the Con 
gress adversely to constitutionality, thereby bringing 
many essential processes of the government to a stand 
still 

If no Act of the Congress of doubtful constitu 
tionality were ever passed, the Supreme Court would 
have little or no occasion to exercise any function in 
the matter of constitutional interpretation 

The correct course would seem to be that the 
executive and the members of the legislative branch, 
when not clearly convinced of the unconstitutionality 
of a measure otherwise desirable, should not neces 
sarily regard themselves as thereby deterred trom en 
acting it, but should consider the advisability of leaving 
the doubt to be determined where it can be determined 
authoritatively, namely by the Supreme Court. This 
was the position of Senator Fessenden of Maine in the 
debate on the Legal Tender Acts, when he said: 
have not touched the constitutional question 
We may well leave that question to be settled by the courts, 


* * 


ind not attempt to settle it ourselves.” (57 Congressional 
Gl ibe 767 ) 

It was, also, the position of Madison during the 
first Congress when called upon to vote on the bill for 
the encouragement of the cod fisheries. Madison felt 
that the bill was unconstitutional in certain respects, 
and favored an amendment to eliminate such pro 
visions. The amendment failed, and it is interesting 
to note that notwithstanding his conscientious view 
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that the bill was in the main probably unconstitutional, 
he nevertheless voted for it on its final passage. 

As has been heretofore noted Lincoln was not 
prepared, in certain instances at least, to let such a 
question rest, even after the Supreme Court had 
spoken. 

Of late, however, we have been confronted with 
the further assumption that a correct understanding 
of the meaning of the constitution is revealed not 
merely to the Supreme Court, but to certain indi 
viduals who, from time to time, deplore the course of 
events and express an exaggerated anxiety as to the 
safety of our institutions. The precise meaning of the 
Constitution becomes, therefore, the particular mean 
ing which they, as an esoteric group of specially en 
dowed individuals, have elicited by their own efforts 
and their own processes of inference from the previous 
decisions of the courts. This would seem to present 
a somewhat novel phenomenon in the matter of con- 
stitutional interpretation. It may well be asked, how 
ever, what intellectual, professional, or political right 
has any individual, or any group of individuals, thus 
to proclaim in advance, and as if from on high, a 
constitutional interpretation which can be authorita- 
tively supplied only by the Supreme Court itself, which 
has so frequently confounded by its decisions, the fore- 
casts and opinions of Congresses and Presidents, as 
well as of private critics and commentators? 

The absolute theory of one and only one rational 
construction of the Constitution renders impossible any 
proper understanding of the nature of our American 
constitutional method and of the functions of our Su 
preme Court. 

With us, the people have established a constitu 
tion which is supreme over all the acts of Government, 
legislative, executive, and judicial alike, because it is 
the highest expression of the popular will. Of neces 
sity, it employs broad language which leaves a wide 
area for legitimate differences of opinion. Within this 
arena of debate all voices must be heard. The courts 
may give, and as a rule do give, less weight to what 
they feel to be temporary currents of opinion, casual 
pressures for reform, evanescent aspirations or mo 
mentary ideals as contrasted with what they may 
properly regard as the confirmed and enlightened sense 
of justice developed by the changing life of a vital and 
growing nation. 

If the courts prove mistaken in their reading of 
this ultimate will, or if the Constitution itself in some 
clearly expressed provision no longer conforms there- 
to, then, by its very terms, the people are guaranteed 
the right to make their desires effective through the 
solemn process of amendment. 

Our Government is not a logical, a documentary, 
a political or a judicial absolutism. The American 
constitutional method is a process of adaptation and 
growth, as well as a means whereby wrongs may be 
corrected and governmental measures may be attuned 
to the essentials of justice, through the orderly ways 
of discussion and education, as opposed to the violent 
changes and intolerable tyrannies by which absolute 
governments are inevitably characterized. Were 
this not true the Constitution would be a dam against 
which the waters of life would beat in vain, rather 
than a directing channel through which the stream of 
national existence may safely pass 


Missouri’s Accomplishments 
(Continued from page 14 


ministration of justice equal to or that approaches the 
system developed by the English and American law 
yers. In England the Bar has maintained its pre 
eminence because of its efficiency in the field that it 
was developed to occupy. In America it is fast los 
ing its influence because of commercialism injected into 
it by laymen. In the legislative halls before commis 
sions, in the commercial world, the urge continuously is 
that laymen are more efficient than lawyers ; that college 
professors trained in the specialized field of sociology or 
economics can draft better legislation ; that engineers and 
lay specialists on commissions can better administer our 
utility laws; that lay agencies can better serve the com 
mercial world; or lay insurance adjusters better serve 
the insurance world than can lawyers. The very courts 
are urged to destroy precedent and the constitution and 
to decide cases according to the present idea of pub 
lic necessity or expediency. We are boldly met with 
the challenge that the legal profession as it now exists 
no longer serves a changing time. 





No profession can exist that does not protect its 
own integrity, within its ranks and fron 
from without. The question therefore, ladies and 
gentlemen, of the suppression of the unauthorized prac 
tice of law is vital to the very existence of the legal 
profession in this country. 
and the public brought to knowledge of the fact that 
the practice of law must be confined to those trained in 
the profession, the Bar as it today exists in this country 
must pass into oblivion. ' 


encroachment 





Unless it is suppressed 


Should the American Bar continue to exist? 
Should the American Government as constituted to 
day continue to exist? Do you members of the Bar 
of the South believe that the government that we have 
created in this Country through the instrumentality of 
our profession and that we have maintained through 
that same instrumentality should pass out of existence? 
You who have given us many of our leaders whose 
monuments are our institutions of government? 

[I was born and reared to respect the traditions 
of the South. In my mind there was early instilled 
the belief that southern men placed honor above self 
ishness and ideals above money. 
measured by the sacrifice one was willing to make in 
the advocacy or defense of his principles. The passing 
of the years has not effaced from memory the teach 
ings of my youth. 


That true worth was 


We who come of forebears from among you and 
who were reared to believe in your idealism and your 
self-sacrifice for principle, call upon you to join with 
us in saving the integrity of our profession, to join 
with us in protecting that profession that is the life 
of our institutions of Government from the encroach- 
ments of those who commercialize its purposes, who 
destroy its influence, who render it impotent for pert 
forming its functions in the protection of our people 
and in the maintenance of our Government 


The Supreme Court of Missouri has answered the call of 


the American Bar Association. Under its direction we have 
raised the standard of our profession. Around that standard we 
have rallied for its defense. We call upon you who have s 
much in common with us to act with us in the protection of that 
profession, to aid in restoring it to its position of influence, t 
aid in preservng it for the future generations, for the sake of 
the public, for the preservation of the government which it has 
brought into existence, which it has defended from every 


danger, and which as its guardian it must continue t 
defend in the future 


~ 
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TRUSTEE ETHICS 





lhe Individual Trustee in Boston in Earlier Days—Movement by the Banks of the Country 
to Take on Trust Work—Four Classes of Banks Undertaking to Do This Kind of Busi- 


ness 


Unlawful Practice of Law by Trust Departments of Banks in Many Different 


Parts of the Country—Court Decisions Evidencing This Fact—Significance of 
Codes and Agreements—Proper Standard for a Trust Officer* 


By StouGHTON BELL 
Chairman of Committee on Unlawful Practice of the Law of the 
Bar Association of the City of Boston 


HIS year we are celebrating in Boston the 300th 
anniversary of the establishment of Boston Com- 
mon. Next year we shall celebrate the 300th an- 


niversary of the founding of Harvard College. If we 


were to celebrate the 300th anniversary of the establish- 
ment Boston of the first individual trusteeship as 
a separate institution or profession, that celebration 
would take place within a_.very few years. From the 


beginning the highest type of individual trustee was 
a man of established position in our community—a man 
usually learned in the law who withdrew from the active 
practice as the volume of his trusteeships grew, often 
to many millions of dollars. The individual trustee 
handled the property of his clients, invest- 

in investing it as to him seemed best, but fre- 
quently he was more than the confidential adviser of 
the client and his entire family—he was or soon became 
1 member of the family circle. He was a man of un- 
questioned integrity and good judgment. I am, of 
course, referring to that group of lawyers among those 
handling trusts who from training and constant appli- 
cation were qualified. He organized his office with 
advisers and accountants who were experts not only 
ities but who knew real estate. Many of the 
f these trusteeships were invested solely in real 
fact a large part of down-town Boston is 
today held by such individual trustees. 

This then is the picture that confronted the banks 
in Boston when they first considered establishing trust 
departments This was the competition that con- 
fronted them. It was not then considered as competi- 
tion. Many of the individual trustees in this group 
were on the boards of directors of the various banks. 
ized that there was a field for the banks 
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that they as individuals had not touched. It well may 

be that as they themselves were getting on in years 

they thought it w."! to have a more permanent organ- 
ition handle these great responsibilities. 


\ll this tended to set a high standard for the banks 


it were proposing to go into the trust business. It 
however led to a misunderstanding of the banks’ 
powers. These individual trustees were lawyers ac- 
custome ) do all the legal work connected with their 
trusts, with the result that when they gave to the banks 


tT 
the benefit of their experience and often did the legal 
vork in connection with the new departments, it was 
tural that they should not have explained to 
their lay brethren in the bank the fine line of demarca- 


*Address delivered before the meeting of the Trust 
Division at the convention of the American Bankers’ Asso- 
Nov. 13, 1935 


Orleans, La., 
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tion between the business and the legal work to be done. 
Of this I shall speak again. 

This movement by the banks of this country to 
take on trust work is of comparatively recent origin. 
To be sure it dates back to 1822 when the State of 
New York gave trustee powers to the Farmers Fire 
Insurance & Loan Company. But fifty years later there 
were only thirty-five trust companies reported by the 
Comptroller of the Currency and of these five were 
in Massachusetts. Even in 1900 there were only five 
hundred trust companies that were exercising fiduciary 
powers. Their startling growth has all occurred since 
that date. 

In 1900 thirteen trust companies located in Mas- 
sachusetts and doing fiduciary business reported to the 
Commissioner of Banks thirteen millions of trust as- 
sets; only thirty years later, fifty-nine trust companies 
and seventy-six national banks in Massachusetts re- 
ported one billion, eighty-six million of such assets. Of 
this vast sum four trust companies and two national 
banks, all in Boston, held seven hundred and sixty mil- 
lion. As you well know, it was only in 1913 that the 
passage of the Federal Reserve Act made it possible 
for national banks to obtain authority to act in a 
fiduciary capacity. 

This recent rapid increase in the number of banks 
and trust companies that have acquired trust depart- 
ments has unavoidably focused attention upon their ac- 
tivities. Criticism has resulted, much of it unjustified, 
but I am sorry to believe in some specific instances, 
at least, with justification. Unfortunately, it has been 
directed not only at the trust departments but it has 
also been directed against the bank and the banking 
fraternity in general. It has been added to the popular 
clamor of the hour so well expressed by your own 
Mr. Griswold in the following words: 

“We are passing through an era when it is fashion- 
able to cast aspersions upon a class rather than upon 
offending individuals. There are no decent lobbyists, unless 
they are perchance connected with the government, there 
are no respectable public utilities, unless they are being 
fostered by the government, and there are no pure bankers 
except such as wish to see the banks governmentally con- 
trolled. Such an atmosphere, where mere membership in 
a group creates a presumption of guilt until one can prove 
his innocence, breeds a variety of muck-raking and mud- 
slinging individuals, who, in pamphlet, book, and press, 
make malicious attacks upon a business as an entirety 
rather than upon those few individuals who have been a 
disgrace to their vocation.” 

For my purpose I paraphrase the last clause to 
read: “They make malicious attacks upon a business 
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as an entirety rather than upon one department of the 


business or upon those individuals who from negligence 
or design have, whether as officers, directors or em 
ployees, conducted themsel unethically and in some 
cases illegally 

Before discuss the t of those individuals 


in detail I should like for nvenience to divide banks 


into four groups or classe naking this division 
and in what is said about unethical or illegal pra 
tices, it should be distinct] lerstood that the ref 
erences are to only a fev the thousands of banks 
that are scattered fro ne end of this great country 
of ours to the other im not unmindful of the high, 
the very high, standards s n by the banks every 
where in those trvinge times before and immediatel 


1 1°.3 1 


after the bank holidays when many a bank, althoug! 
under the greatest strain itself, went quickly and ef 
fectively to the aid of a competitor Many times that 
competitor had been a serious rival, but the at 
given and given generousl' [t would be hard to find 
in any other business or profession a finer exhibition 
or higher ethics than ere sl vn D the bank in those 


= 
J 


troublesome days 

With this premise e will « ide the banks 

Into the first grouy ire placed those banks that 
have completely organized trust departments manned 


trained hookkeepers 


by men and women thoroug! 


familiar with the keeping of trust records; statisticians 
accustomed to read corporate reports and knowing 
where and how to obtain and keep additional and trust 
worthy figures of those sa rporations, constantly 


checking and rechecking not | the companies whose 
ie time held in any of the trusts but 
also seeking out new investment possibilities; eaperts 
who know real estat its value, the changing ten- 


securities are at t 


dencies of its use, whether or not the localities in which 
mortgages are then held or n thereafter be available 
trograding or stag 
tants qualified to meet 


ce with regard to the 


for investment are developit 
nant; trust officers and their 
beneficiaries or those seeking ad 
future establishment of trusts in any of their various 
forms, and answer all kinds iestions put to them; 
a departmental committee from among the trust officers 
ntervals not only to 
er such questions as 
change of investment, the advisability of continuing t 
hold a present investment or changing into a new one 


who meet at regular he 
review each trust but to nsid 


and also all questions of policy due to special condi 
tions arising in an f the trusts—over all these a 
trust committe ippoint from the membership of the 
board of directors, to whom is referred for final deci 


sion the various questions above suggested, as well 
as the human problems involved in each estate or trust 


and who make frequent and periodic review of all a 
counts held by tl 





Banks in this great group not only have these 


various officers, directors and employees co-ordinated 


into a smoothly working team but they have the facil 


ties to go forward with any nee improvement or ¢1 
largement of their services 

Speaking generally, and peak from some consid 
erable personal experience, the banks that would fall 
into this group in my city | throughout the years 
kept the faith and nsidering 1 very rapid growth 


during the last twenty-five relatively few con 


plaints have been registered ag t them 

Into the se | group ts pl | the bank in a small 
community mall that at t tor years to come 
theme con he 1 cel hilte, f business 


enough to pay the expenses of a separate and di 
trust department 
right to attempt the establishment of a trust department, 


much less t give their customers vice ilong these 


stinct 


Banks in this group have no ethical 


Into the third group is placed the small bank in a 


growing community where the bank has a reasonable 
probability that in the near future it e justified i1 


h a department. 


Into the fourth group, like the second and third, 


opening suc 


small group, are placed the large and the small 
that have only a so-called trust department Chey are 
It is to the trust departments in the 
banks in this group that I wish particularly to address 
myself this afternoon, but it will be recognized that 


muddling alot y 


some of the criticisms I offer apply to an individual 
bank here or there in each of the other groups. I ap 


preciate that general statements are always subject to 
exception and modification and that some of my gen 


eralizations are subject to very real exceptions and 
may be the subject of discuss n atte 
finished ; nevertheless, | propose t present them in 
the main in general form 

No bank in this last group had any ethical right t 
establish a trust department, much less carry it on, until 
it had among its directorate one or more persons inti 
mately familiar with the investment and reinvestment 
of funds in securities and real estate, sufficiently in 
terested to give whatever time may be necessary to ove1 
see the establishment of a proper trust 
willing to follow, with the help of that 
investments of the various trusts, checking at regul: 





and frequent intervals each trust and the securities and 


mortgages tl 


No bank in this group had any ethical rights to 


lerein 


establish such a department without having at hand 
proper and adequate sources from which accurate in 


formation could easily and quickly be obtained with 
regard not only to securities in the trust portfolios but 
also with regard to other securities about ich 1 
trust officers might be asked by those proposin 
tablish trusts with that bank. 

Perhaps it had no adequate trust officer \de 





quate in the sense that he had sufficient familiarity with 
the law governing the investment of trust funds and 
was competent to meet and answer quickly and cot 
rectly many of the questions put to him by the bene 
ficiaries and others seeking information about the many 
kinds of trust services known to the banking work 

Perhaps it had no adequate bo setting forth 
each trust and the investments therein, as well as the 
character of the trust and the specific terms and con- 
ditions under which it was held. For you realize bet 
ter than I that under the trust department of every well 
organized bank, to name the more usual, come not 
only such fiduciary services as executor, administrator, 
guardian, conservator, and trustee under a will but 
also as trustee under voluntary trusts; as trustee for 
the collection of the proceeds of insurance policies; as 
agent under a full power of attorney to handle securities 
involving investment, safekeeping, collection and remit 
tance of income; as agent in the management of real 
estate; as escrow agents; as agents for the executor or 
trustee; as the custodian of wills 





If then the institution in this is 
nuddling along without all these facilities a1 re 
too, you will agree that it is being conduct in 
unethical mannet It will sooner or late I down 


ust criticis ipon its own head ar probability 
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ition, a 


medy, as 1 


The Su 


ratuitous furnishing 


her securities or 
the limits permissible to those not members of 


ractice of the law embraces 


kraking on the banking fraternity as a 
us turn to the illegal practice of the law 

by their trust departments, for I assume 
have asked me to speak to you as Chair- 
Committee on the Unlawful Practice of the 
Boston Bar Association that you wish to 


1estion discussed 


lready suggested a possible explanation of 
this practice in Massachusetts, but I am 
its true explanation is based upon a de 

irt of those conducting the trust depart 

e control and direction of the beneficiaries’ 

fairs, sometimes, | am sorry to say, without 
care fully the fact that the beneficiaries’ 


rests are oftentimes separate and apart from 


trustee. 
he trust departments of banks in many dif- 
f the country have been illegally prac- 
is evidenced by various decrees that have 
| in our courts enjoining such practices 
nstance at least imposing upon the bank a 
thousand dollars 
best be introduced by quoting 
from a recent report of the Trust and Title 
mmittee of the State Bar of California: 
mimittee believes that there is need for a more 
nition by the members of the bar of the right 
fiduciaries to handle purely administrative and 
nections incident to probate and trust adminis- 
ll as for a more general recognition by repre- 
corporate fiduciaries and title companies of 
function of the bar to handle the legal matters 


ich administration 


scussion can 


hen is the practice of the law? The Supreme 


ssachusetts has said: 


f law under modern conditions consists in 
of work performed outside of any court and 
to proceedings in court. /t 
giving of legal advice on a 
f subjects, and the preparation and execu- 
vering an extensive field of 
ns and other affairs.” 


mediate relation 


ancing, th 


nstruments 


sae 
(St rela 


e court has said 
I of legal aid to the poor and 
ithout means in the pursuit of any civil 
natter of charity, the search of records of real 
ertain what may there be disclosed without 
m or advice as to the legal effect of what is 
rk of an accountant dissociated from legal 
constitute the practice of law. There may 


ndred pursuits of the same character. All these 


vever, lie close to the border line and may 
e or be accompanied by practice of the law. 
advice as to investments in stocks, bonds 
urities, in real personal property, and in 
returns falls within the same category 


* * 


that furnishes ‘legal information or legal 
respect to investments, taxation, stocks, bonds, 
property’ transcends in some 
} 
uld comprehend, if stretched to its limits, 
practice of law.” 
ipreme Court of South Carolina has said 
“in addition to 
g, the preparation of legal instruments of 
1 in general all advice to clients and all 
ple’s St Vards State Bank, 344 Ill. 462 
he Justices, Jan., 1935, Mass. Advance 


action taken for them in matters connected with the 


law.” 

The Supreme Court of Illinois has said that ‘The 
practice of the law also includes the giving of advice 
or rendering services requiring the use of legal skill or 
knowledge. The commissioner in his report has sub- 
mitted a definition for ‘practising law’ as follows: 
‘Practising as an attorney or counselor at law, accord 
ing to the laws and customs of our courts, is the giving 
of advice or rendition of any sort of service by any 
person, firm or corporation when the giving of such 
advice or rendition of such service requires the use of 
any degree of legal knowledge or skill. While we 
do not adopt finally the definition suggested by the 
commissioner, we think it will serve in general as a 
basis in a given case for determining whether one 
charged with unauthorized practice of law has been 
guilty of contempt of this court and whether and to 
what extent he should be punished.” * 

From these quotations it will be seen that an exact 
definition cannot be drawn of what is the practice of 
the law that can be rigidly applied to all cases. There 
is a hazy line of demarcation that separates the prac- 
tice of the law from other activities that are legitimate 
business functions to be exercised by a bank through 
its trust officers. That the banks as well as the bar 
recognize the existence of this twilight zone is evidenced 
by the large number of so-called Codes of Rules for 
the Conduct of Trust Business that have been written 
within the last two or three years. 

In Boston this was accomplished by means of a 
committee of three appointed by the Corporate Fidu- 
ciaries Association of the City of Boston (this Commit- 
tee also acted as a Committee for the Massachusetts 
Trust Company Associates) and a committee of three 
appointed by the Boston Bar Association. Of this 
latter committee I had the honor to be a member. These 
two committees after many conferences drew up in 
very general form a code of conduct that was to serve 
as an aid to the banks and their employees. It was 
then adopted by the Massachusetts National Bank As- 
sociation and the Massachusetts Trust Company Asso- 
ciation (now merged into the Massachusetts Bankers 
\ssociation ), the Corporate Fiduciaries Association and 
by the Bar Association of the City of Boston. The code 
does not touch upon the conduct of the business of 
handling trusts. In brief, it provides that a bank 
should not in its advertising or soliciting make any 
inaccurate, misleading cr unfair statements, or hold 
itself out as prepared to give legal advice or practice 
law. The customers’ interests must constantly be safe- 
guarded. He must be advised to employ his own law- 
yer. It provides that “In no event should a bank draw 
wills, codicils or irrevocable trust instruments, or do 
anything which amounts to practicing law.” 

As to Probate matters, the code states that it is 
“not believed possible to lay down a hard and fast 
classification, but it is believed that the probate of a 
will, appointment of an administrator, trustee, con- 
servator, guardian or other fiduciary, the allowance of 
contested accounts, the bringing of petitions for in- 
structions, and the conduct of litigation all constitute 
the practice of the law, and require under ordinary 
circumstances the employment of a lawyer.” He must 
be outside the bank’s own personnel, preferably the one 
who drew the will or trust instrument. Among other 
things the code provides for a Conference Committee 

3. In re Duncan, 83 S. C. 186. 

4. People, ex rel The Illinois Bar Assn 
Yards Bank, 344 Ill. 511. 
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as an entirety rather than upon one department of the 
business or upon those individuals who from negligence 





or design have, whether a fficers, directors or em 
ployees, conducted themselves unethically and in some 
cases illegally 
sefore discussing the t of those individual 

in detail I should like for convenience to divide banks 
into four grouy r class In making this division 
and in what | al thical or illegal prac 
tices, it should be listinctl inderstood that the ref 

erences are t nl é the thousands of banks 
that are scattered from one end of this great country 
of ours to the other [ am unmindful of the high, 
the very high, standards sl n by the banks every 


where in those trying times before and immediately 
after the bank holidays when many a bank, althoug! 
under the greatest strain itself, went quickly and ef 





fectively to the aid of a competitor Many times that 
competitor had been a serious rival, but the aid was 
given and given generousl\ It would be hard to find 
in any other business or profession a finer exhibition 
or higher ethics than were shown bv the bank in those 
troublesome days 

With this premise we w vide the banks 


Into the first group are placed those banks that 
have completely organized trust departments manned 
by men and women thoroughly trained: bookkeepers 
familiar with the keeping of trust records; statisticians 
accustomed to read corporate reports and knowing 


where and how to obtain and keep additional and trust 


worthy figures of those same corporations, constantly 
checking and rechecking not ly the companies whos« 
securities are at the time held in any of the trusts but 
also seeking out new investment possibilities; experts 
who know real estate, its value, the changing ten 


dencies of its use, whether or not the localities in which 


mortgages are then held or thereafter be available 


for investment are 
nant: trust officers and 


beneficiaries o 


etrograding or stag 


mts qualified to meet 


se seeking advice with regard to the 


future establishment of trusts in any of their various 





forms, and answer all kinds 1estions put to them; 


ne the trust officers 
ntervals not only to 
such questions as 
change of investment, the advisability of continuing t 


a departmental minitt fron 
who meet at regular and fre 


~ 


review each trust but t 


{ { ) 
hold a present investment or changing into a new one 
¢ ] | = B ‘ borne f ] ri “al ] 
ant also all ques ons 1x tO special condi 
tions arising in any of the trusts—over all these a 
trust committee appointed membership of the 


board of directors, tg wl referred for final deci 


sion the various questions e suggested, as well 
as the human problems involved in each estate or trust 


I 
and who make frequent and pe 
counts held by the department 


t 
1 2 1] 
ic review OT all 


Banks in this oreat 91 | not nly have these 
various officers lirectors 1 ! pl yvees co ordinated 
into a smoothly working teat ut they have the facil 
ties to go forward with any ne l provement or ¢1 


largement of their services 


Speaking generally, and I speak from some consid 
erable personal experience, t nks that would fall 
into this group in 1 ity | throughout the years 
kept the faith and nsidering t ery rapid growth 
during the last twenty-five relatively few cot 
plaints have beet sister t them 

Into the s o] the bank in a small 


community years to come 


there can he 1 I hilitv of 1 


1SsINess 
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enough to pay the expenses OF a st 
trust department 


parate and distinct 
Banks in this group have no ethical 
right to attempt the establishment of a trust department, 
much less to give their customers advice along these 
lines. 


Into the third group is placed the small bank in a 


growing community where the bank has a reasonable 
nral 


ability that in the near future it will be justified in 
a department. 

Into the fourth group, like the second and third, 
a small group, are placed the large and the small banks 
that have only a so-called trust department. They are 


muddling along 


opening such 


It is to the trust departments in the 
banks in this group that I wish particularly to address 
myself this afternoon, but it will be 


some of the criticisms I offer app 


recognized that 
vy t in individual 
bank here or there in each of the other grou 
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preciate that general statements are always subject t 
exception and modification and that ie of my gen 
eralizations are subject to very ré¢ 
may be the subject of discussion after this paper is 
finished ; nevertheless, | propose t esent them in 
the main in general form 

No bank in this last group had any g] 
establish a trust department, much less c: on, until 
it had among its directorate one or more persons inti 
mately familiar with the investment 


ethical right to 





reinvestment 
of funds in securities and real estate, sufficiently in 
terested to give whatever time may be necessary to ovet 
see the establishment of a proper trust department, and 
willing to follow, with the help of that department, the 
investments of the various trusts, checking 
and frequent intervals each trust and the securities an 
mortgages therein 

No bank in this group had any ethical rights to 
establish such a department without having at hand 
proper and adequate sources from which accurate in 
formation could easily and quickly be obtained with 
regard not only to securities in the trust portfolios but 
also with regard to other securities about which its 
trust officers might be asked by those proposing to es 
tablish trusts with that bank. 

Perhaps it had no adequate trust officer \de 
quate in the sense that he had sufficient familiarity with 
the law governing the investment of trust funds and 
was competent to meet and answer quickly and cor- 
rectly many of the questions put to | by tl 
heiaries and others seeking information about the man) 


ce 7? Ss. We ere 14 
kinds of trust services known to the banking world 


Perhaps it had no adequate books setting fortl 
each trust and the investments therein, as well as the 


character of the trust and the specific terms and con- 
l which it was held. For you realize bet 
ter than I that under the trust department of every well 


ditions unde 


organized bank, to name the more usual, come not 
only such fiduciary services as executor, administrator 
guardian, conservator, and trustee under a will but 
also as trustee under voluntary trusts is trustee for! 
the collection of the proceeds of insurance policies; as 
agent under a full power of attorney to handle securities 
involving investment, safekeeping, collection and remit 
tance of income; as agent in the n 





estate; as escrow agents; as agents t 
rustee; as the custodian of wills 
If then the institution 


in this group 1s 
muddling along without all these facilities and more 
too, you will agree that it 1s being « lucted in an 
unethical mannet It will sooner or later bring down 


critics ipon its own head and lly ybability 








——~v 





—— 





TRUSTEE ETHICS 31 


ome 1 muckraking he banking fraternity as a 
hole 
N et us turn to the illegal practice of the law 
banks and by their trust departments, for I assume 
that as you have asked me to speak to you as Chair- 
an of the Committee on the Unlawful Practice of the 
law of the Boston Bar Association that you wish to 


have that question discussed. 

[ have already suggested a possible explanation of 
the growth of this practice in Massachusetts, but I am 
fearful that its true explanation is based upon a de 
sire on the part of those conducting the trust depart- 


ments to have control and direction of the beneficiaries’ 
financial affairs, sometimes, I am sorry to say, without 
considering tox carefully the fact that the beneficiaries’ 
best interests are oftentimes separate and apart from 
hose ot the trustee. 

Chat the trust departments of banks in many dif- 
ferent parts of the country have been illegally prac- 
ticing law is evidenced by various decrees that have 
heen entered in our courts enjoining such practices 
and in one instance at least imposing upon the bank a 
ne of one thousand dollars. 

Phe scussion can best be introduced by quoting 
1 paragraph from a recent report of the Trust and Title 
Company Committee of the State Bar of California: 

“The Committee believes that there is need for a more 
general recognition by the members of the bar of the right 
of corporate fiduciaries to handle purely administrative and 
financial functions incident to probate and trust adminis- 
tration, as well as for a more general recognition by repre- 
sentative corporate fiduciaries and title companies of 
the exclusive function of the bar to handle the legal matters 
incident to such administration.” 

What then is the practice of the law? The Supreme 
Court of Massachusetts has said: 

Practice of law under modern conditions consists in 
no small part of work performed outside of any court and 
having 1 mmediate relation to proceedings in court. /t 
embrac nveyancing, the giving of legal advice on a 
ge var f subjects, and the preparation and execu- 

m of jal instruments covering an extensive field of 
siness i trust relations and other affatrs.” 

he same court has said: 

Che gratuitous furnishing of legal aid to the poor and 
unfortunate without means in the pursuit of any civil 
remedy, as matter of charity, the search of records of real 
estate to ascertain what may there be disclosed without 
giving opinion or advice as to the legal effect of what is 
found, the rk of an accountant dissociated from legal 
udvice, do not constitute the practice of law. There may 
be other kindred pursuits of the same character. All these 
ictivities, however, lie close to the border line and may 
easily become or be accompanied by practice of the law. 
The giving of advice as to investments in stocks, bonds 
ind other securities, in real personal property, and in 

iking t returns falls within the same category. 
a2 ~ 

\ bank that furnishes ‘legal information or legal 
dvice with respect to investments, taxation, stocks, bonds, 

ites or other securities property’ transcends in some 
irticulars the limits permissible to those not members of 
the bar and would comprehend, if stretched to its limits, 

nsiderable practice of law 83 

[he Supreme Court of South Carolina has said 

it the practice of the law embraces “in addition to 
onveyancing, the preparation of legal instruments of 
ill kinds, and in general all advice to clients and all 


ple’s St Yards State Bank, 344 Ill. 462 


lustices, Jan., 1935, Mass. Advance 


action taken for them in matters connected with the 
law.” 

The Supreme Court of Illinois has said that “The 
practice of the law also includes the giving of advice 
or rendering services requiring the use of legal skill or 
knowledge. The commissioner in his report has sub- 
mitted a definition for ‘practising law’ as follows: 
‘Practising as an attorney or counselor at law, accord 
ing to the laws and customs of our courts, is the giving 
of advice or rendition of any sort of service by any 
person, firm or corporation when the giving of such 
advice or rendition of such service requires the use of 
any degree of legal knowledge or skill. . .. While we 
do not adopt finally the definition suggested by the 
commissioner, we think it will serve in general as a 
basis in a given case for determining whether one 
charged with unauthorized practice of law has been 
guilty of contempt of this court and whether and to 
what extent he should be punished.” * 

From these quotations it will be seen that an exact 
definition cannot be drawn of what is the practice of 
the law that can be rigidly applied to all cases. There 
is a hazy line of demarcation that separates the prac- 
tice of the law from other activities that are legitimate 
business functions to be exercised by a bank through 
its trust officers. That the banks as well as the bar 
recognize the existence of this twilight zone is evidenced 
by the large number of so-called Codes of Rules for 
the Conduct of Trust Business that have been written 
within the last two or three years. 

In Boston this was accomplished by means of a 
committee of three appointed by the Corporate Fidu- 
ciaries Association of the City of Boston (this Commit- 
tee also acted as a Committee for the Massachusetts 
Trust Company Associates) and a committee of three 
appointed by the Boston Bar Association. Of this 
latter committee I had the honor to be a member. These 
two committees after many conferences drew up in 
very general form a code of conduct that was to serve 
as an aid to the banks and their employees. It was 
then adopted by the Massachusetts National Bank As- 
sociation and the Massachusetts Trust Company Asso- 
ciation (now merged into the Massachusetts Bankers 
\ssociation ), the Corporate Fiduciaries Association and 
by the Bar Association of the City of Boston. The code 
does not touch upon the conduct of the business of 
handling trusts. In brief, it provides that a bank 
should not in its advertising or soliciting make any 
inaccurate, misleading or unfair statements, or hold 
itself out as prepared to give legal advice or practice 
law. The customers’ interests must constantly be safe- 
guarded. He must be advised to employ his own law- 
yer. It provides that “In no event should a bank draw 
wills, codicils or irrevocable trust instruments, or do 
anything which amounts to practicing law.” 

As to Probate matters, the code states that it 1s 
“not believed possible to lay down a hard and fast 
classification, but it is believed that the probate of a 
will, appointment of an administrator, trustee, con- 
servator, guardian or other fiduciary, the allowance of 
contested accounts, the bringing of petitions for in- 
structions, and the conduct of litigation all constitute 
the practice of the law, and require under ordinary 
circumstances the employment of a lawyer.’” He must 
be outside the bank’s own personnel, preferably the one 
who drew the will or trust instrument. Among other 
things the code provides for a Conference Committee 

3. In re Duncan, 83 S. C. 186. 

4. People, ex rel The Illinois Bar Assn. v. Peoples Stock 
Yards Bank, 344 Ill. 511. 
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of six, three representing the banks and three repre- 
senting the bar. Although appointed exactly three 
years ago it has been necessary to call the committee 
together only once and then to give me, as chairman, 
some advice on the form of answer to give to a ques- 
tion submitted by a trust officer. Only three complaints 
have been made to the committee and those for faulty 
advertising, which the offending banks corrected after 
informal notice from the chairman. . . . 

In the Boston Code, just referred to, the banks 
are not forbidden to draw revocable trust instruments. 
It is my personal opinion that it is just as much the 
practice of the law to draw an instrument creating a 
living trust as to draw a will. Among others who hold 
this same view is Circuit Judge Allan Campbell of 
Michigan, who expresses his opinion in a recently de- 
cided case in these words: “They (the trust companies ) 
distinguish living trusts from wills in that they are 
immediate parties to such trust agreements and only 
remote parties to the latter. The practical difference 
does not appear in the Court’s mind. In both cases 
the trust company solicits business essentially legal in 
character and induces the public to avail itself of their 
legal department for this service. The service is not 
(as claimed) merely ancillary to the business, but is 
so inherently a part thereof that when they solicit by 
advertising or personal interviews the privilege of act- 
ing as trustee and offer to draw the instrument, they 
are seeking to sell the services of their paid legal staff.” 
(This case was, I understand, argued on appeal before 
the highest court of the state in October.) 

This is not the time nor the place to discuss the 
position of either the paid legal staff or the attorney 
who accepts business sent to him by the bank. This 
is treated in the Canons of Professional Ethics adopted 
by the American Bar Association. Canon 27 pro- 
vides: “It is equally unprofessional to procure business 
by indirection through touters of any kind, whether 
allied real estate firms or trust companies advertising 
to secure the drawing of deeds or wills or offering 
retainers in exchange for executorships or trusteeships 
to be influenced by the lawyer.’ Canon 35 provides, 
“The professional services of a lawyer should not be 
controlled or exploited by any lay agency, personal or 
corporate, which intervenes between client and lawyer. 
. . He (a lawyer) should avoid all relations which 
direct the performance of his duties in the interest of 
such intermediary. A lawyer’s relation to his client 
should be personal, and the responsibility should be 
direct to the client.” 

It may however be helpful to consider some of 
the decided cases that have dealt with this subject. In 
1930 disbarment procedings were brought against an 
attorney who was vice-president of a bank at a salary 
of $4,000 per year. He foreclosed mortgages, some 
for the bank and some for third parties. He appeared 
in probate proceedings. All attorney’s fees allowed him 
by the courts or received in other ways were turned 
over to the bank. In deciding that he was guilty of 
misconduct in assisting the bank to practice law the Su- 
preme Court of Minnesota said: 

“There can be no objection to the hiring of an attorney 
on an annual salary basis by banks, other corporations, 
firms or individuals, to attend to and conduct its or their 
legal business. An attorney so employed may, as attorney 
for his employer, foreclose mortgages owned by such em- 
ployer and may include the proper attorney’s fees therefor 
in the foreclosure charges, so long as such fees are covered 
by and paid to him out of his salary and do not exceed 
what is actually paid to him or result in any profit to the 


employer. But neither a corporation nor a layman 
not admitted to practice can practice law nor indirectly 
practice law by hiring a licensed attorney to practice law 
for others for the benefit or profit of such hirer. For this 
bank to employ defendant to conduct law business generally 
for others for the benefit and profit of the bank amounted 
to the unlawful practice of law by the bank and was mis- 
conduct both on the part of the bank and this defendant 
who was a participant therein.” 

In 1917 a trust company in New York advertised 
that it would furnish without obligation advice in re 
gard to the making of wills. In response to a request 
made to the bank by someone who had read the adver- 
tisement a trust officer called up an attorney connected 
with the defendant’s regularly retained firm of attor- 
neys, who came to the bank, took the instructions from 
the customer, drafted the will, in which the trust com- 
pany was named as executor, and attended to its exe- 
cution the next day. No charge was made for services 
or advice in drafting and execution of the will 

On appeal it was held that the Trust Company 
was guilty of practicing law. In that case the court 
said: 

“Its advertisement offered to furnish legal advice 

Actually it furnished an attorney . . . to render 
these services. The attorney rendered these services be 
cause of his employment by defendant Whether the 
work was included in the general retainer, whether he could 
refuse to perform unless he was paid by the party making 
the will, or whether he was paid at all is unimportant. . 
(Because of such employment) some attorneys would tend 
to regard primarily the interests of the corporation, and 
secondarily only, that of the client. . . . In the instant case 
the vice is divided allegiance.” 

It is this failure carefully to observe the balance 
of interest between the bank on the one hand and its 
customer on the other that has brought down criticism 
and even injunctions upon banks muddling through 
in our fourth group. <A proper standard for them 
might well be the trust officer as he is described by 
the Federal Reserve Bank of Minneapolis: 

“He must be designated and appointed by the board 
of directors and his duties prescribed. He must be ade 
quately bonded. Neither he nor any officer or employee 
should perform legal services for customers or the public 
in general or hold himself out as able and willing to extend 
such services; nor should he hold himself out as an expert 
tax advisor. No officer should handle fiduciary accounts 
as an individual if his institution has power and authority 
to administer them. 

“A trust officer must of necessity have a reasonable 
working knowledge of trust accounting, law, taxation, in 
vestments, real estate, statistics, and salesmanship, or 


have at his command persons whe do possess such knowl 
edge; he must be honest and tactful, prudent and person 
able. His duty to make a reasonable profit for his insti 
tution will tend to conflict with his duty to administet 


efficiently the trust in his care. In case of a conflict o1 
supposed conflict between the interests of the institution 
and the interests of those for whom it acts as fiduciary, 
the interests of the former must give way The trust 
officer is primarily the representative of the trustor and 
the beneficiaries, and he will be so regarded.” 

Given such a trust officer and the business so con- 
ducted that just criticism oft repeated cannot be leveled 
against the department, the chances are good that the 
bank itself is entirely ethical and belongs in our first 
group. 


5. In re Otterness, 181 Minn. 254 
6. People v. People’s Trust Company, 180 Apy liv. 494 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


Ri AL EVIDENCE. By H. C. Underhill. 
Fourth Edition, by John Lewis Niblack. Indian- 
apol lhe Bobbs-Merrill Company. 1935. Pp. 


<xXvill, LOY! In the preface to the first and second 
editions of this work Mr. Underhill asserted: “The 
general rules of proof constituting the body of the law 
of evidence are so well settled as to obviate their dis- 
cussio1 detail in this work. The main difficulty in 
udicial proceedings is to determine when and to what 


extent general principles are applicable to the facts and 
‘ He also endeav- 


circumstances of particular cases.’ 

red to make his citations exhaustive and recent. The 
third edition, prepared by Mr. Samuel Grant Gifford, 
was in 1923 offered as “a comprehensive treatment of 
the law of criminal evidence as it has been declared by 


last resort.”* It purported, in addition, 
any tendency to modify, supplant or con- 
rules of evidence or to create new ones.’ 
nt volume has retained the original frame- 


work by Mr. Underhill, “and the only changes that 
have been made are such as have become necessary by 
the growth of the body of the law itself.’”* It is, there- 

re, a difficult to determine by what standard 
the aut and publishers desire to have the book 
judged. Mr. Underhill apparently was content to pre- 
ent it as a well organized guide to the cases. His suc- 
essors seem somewhat more ambitious. 

It uld be a delight to be able to report the 
appearance in one volume of a real study of the vexed 
proble evidence and a good guidebook to the deci- 
sions; but this delight must be foregone. There is 
scarcely attempt at a searching analysis or a seri- 
ous examination of the merits of a single rule. Fre- 
quently re is a failure to disclose even an apprecia- 
tion that the courts are in confiict, to say nothing of 
trying iscertain the basis of the disagreement or to 
veigh the considerations, historical, logical or prag- 
atic, Ie g to the divergent doctrines. For example, 
in section 304 it is said that the prosecution has the 
burden proving “all the necessary ingredients of a 
rime, including the criminal intention, and this rule 
ogically casts the burden of proving the sanity of an 
iccused person upon the prosecution in the first in- 
stance [here is a warning that a distinction must be 


made between burden of proof on the one hand and 
| order of proof, on the other, after which it is 


mode 


pointed out that the fact that defendant must prove his 
i. P First Edition; p. iv, Second Edition The first 
nw published in 1898, the second in 1910. It will be 


membered Wigmore’s classic was published in 1903 and had 
1 preceded by the 16th edition of Greenleaf in 1899. What- 


ee 
er excuse there may have been in 1898 for considering the 
neral r f evidence settled, except in the most vague sense 
the terr vas destroyed by Wigmore’s masterpiece. 
= Third Edition 
I Third Edition. 
iL = Fourth Edition. 


insanity puts on him only the burden of going forward 
with the evidence. This is followed immediately by a 
reminder that the presumption of innocence persists 
throughout the trial, and then: “What may be called the 
burden of evidence shifts to the defendant at times, as 
when he offers proof of insanity as a material matter 
in defense, and he must prove it by preponderance of 
evidence.” For every assertion some cases are cited.” 
From this text can any intelligible idea be obtained; 
would anyone realize that there are at least five different 
rules applied by the various courts? Really trouble- 
some questions are sometimes ignored. To what ex- 
tent, if at all, may a jury properly give to its rejection 
of the accused’s testimony the effect of substantive 
affirmative evidence against him? What use, if any, 
may the prosecution, under the Federal rule, make of 
evidence obtained as the result of following clues dis- 
covered in the course of an unlawful search and seiz- 
ure? If any light is shed upon these in the text, a 
search of the index failed to disclose it. Some of the 
newer types of evidence and devices for discovering it 
are treated. The lie detector, the movietone, the com- 
parison microscope and expert ballistic evidence are 
briefly discussed. There is, however, no mention of the 
Landsteiner blood tests’ in bastardy cases and allied liti- 
gation. The chapter on finger-prints, written for the 
1923 edition, has been supplemented by some of the 
cases since decided, but has not in some respects been 
brought up to date. It leaves the impression that finger- 
prints cannot be planted or forged. The conclusion, 
then, must be that one seeking a scholarly treatment of 
evidential problems, old or new, must look elsewhere. 

What of its value as a casefinder? A few tests 
show it to be far from trustworthy. In section 42 it is 
said that the presumption of innocence accompanies the 
accused until a verdict is rendered, and in section 51 
that the jury must take this presumption into consid- 
eration. There is no awareness of the conflict that has 
waged around Coffin v. United States, 156 U. S. 432, 
and Agnew v. United States, 165 U. S. 36, although in 
section 42 there is mention of the fact that “It has been 
held that the presumption of innocence does not neces- 
sarily remain throughout the trial... .” In support of 








5. In section 575 it is noted that an instruction placing 
upon the defendant the burden of proving insanity has been up- 
held in twelve states. In support there are citations of deci- 
sions from these states; and among the states are eight from 
which in section 304 are cited cases in support of the proposi- 
tion first quoted above from that section. 

6. The former is almost touched in section 258: “It has 
been held that a false theory of defense is some evidence of 
guilt.” For this is cited an early Pennsylvania case, which is in 
point, and an Arkansas case which has nothing at all to do with 
the question. In section 587 the effect of attempting to prove 
a false alibi is unsatisfactorily treated. In neither section is 
there any indication of an appreciation of the problem which 
has been troublng the courts. 

7. See 12 A. B. A. L. J. 441 (1926). 
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Leading Articles in Current 
Legal Periodicals 


] ecember (Chicago )—One 
Actio1 but What Procedure, for the Fed 
( O, L. McCasl Judicial Selection—Cut 
Trends, by Charles T. McCormick; The 
Court f Illinois, by Howard 
ft T t 
| 1 Law |! December (Minneapolis, 
New Minne ta Probate ode, by W illiam ] . 
1rkmen’s Compensation and the onflict of 
Re itement and Other Recent Developments, 
wan 
Pennsylvania Law Review, December 
é 1, Pa.)—Constitutional Aspects ot Federal 
ising Edward 5S. ¢ [he Duties of a Trustee 
th EK ect to Defaulted Mortgage Investments, by 
irke ey and Charles Keating Rice; The English 
eal Property Taxation, by Frank B. Murdoch, 
ate Be Case as a Postponement of the 
eal ] \ | Roland Pennock 
Re v, November (lowa City, la.)—The 


onve! of the Use Into a Legal Interest, by Percy 


lwe The Divisibility of Employment Contracts, by 
Gowan: | titutional Provisions Regulating 
é fe ics of Enactment in Iowa, by Laurence M 
é 
k November (Ann Arbor, 
pel and S f Limitation, by John P 
Unicameral Legislature in Nebraska, by 
Irfield: Util tion of State Commissioners in 
\ tration of 1 ederal Motor Carrier Act, by 
( r al 
vember (New Haven, Conn. }— 
9 t Uncollect Checks: I, by Underhill 
Sussmat Emma Corstvet; Commercial 
nforcement of Foreign Awards, by Ernest 
o1 nsensual Suretyship, by Morton ¢ 
pbe 
La md Criminology, Including 
urn al of Police Science, November (Chi 
¢ erning Parole in Illinois, by Henry Bar- 
tt erlait The German Prevention of Crime Act 
133, by Hermann Mannheir Survey of Juvenile Proba- 
ge E. Lodgen and Benedict S. Alper; Reha 
lity of Psychological Prognosis, by A. C. Carter and 
\ Criminal Liability, by Walter Webster 
¢ 1 Capacity of the Criminal, by Benjamin 
S. Cleland; Proof of Finger-Prints, by 
\lbert S. Osborn: The Plastic Surgeon and Crime, by 


wy 
ws" 


lacques W. Maliniak; Powder Patterns and the Fallibility 
of Eye-Witnesses, by Charles M, Wilson, 

Kentucky Law Journal, November (Lexington, Ky.)— 
lestamentary Revocation by Divorce, by Alvin E. Evans; 
Che American Constitutional System—An Experiment in 
Limited Government, by Forrest Revere Black; A Study 
of the Report of the Committee on Criminal Law, by Roy 
Moreland and Robert E. Hatton, Jr. Some Changing 
Patterns in the Legal Order, by F. R. Aumann. 

Temple Law Quarterly, November (Philadelphia, 
Pa.) —The Pennsylvania Personal Property Tax, by 
Leighton P. Stradley; Extradition of Nationals, by Mar 
tin T. Manton; Can the Legislature Alone Call a Consti- 
tutional Convention, by Clarence G. Shenton; The Effect 
of a Gift of Intermediate Income Upon the Vesting of 
Legacies, by Edward J. Fruchtman; Liability of Those 
Who Sign Negotiable Instruments in a_ Representative 
Capacity, by Walter Burgwyn Jones. 

‘ew York University Law Quarterly Review, No- 
vember (New York City)—The Restatement of the Law 
f Torts, by Percy H. Winfield; Unemployment Insurance 
in the State of New York, by Herman Arnold Gray; The 
Doctrine of Quasi-Territoriality of Vessels and the Ad. 
miralty Jurisdiction Over Crimes Committed on Board 
National Vessels in Foreign Ports, by Alexander N. Sack; 
Recent Neutrality Legislation, by Clyde Eagleton; Prefer 
ence Among Creditors Made by a Foreign Corporation, 
by Nathan Siegel. 

St. John’s Law Review, December (Brooklyn, N. Y.) 

Civil Judicial Statistics in New York, by Leonard S 
Saxe: A Strange Instance of Procedural Self-Denial, 
lay Leo Rothschild; Some Aspects of the Taxation ot 
lederal and State Instrumentalities, by Benjamin Harrow 

Harvard Law Review, December (Cambridge, Mass. ) 

Commerce, Pensions, and Codes II, by Thomas Reed 
Powell; Marine Insurance Certificates, by Philip W. 
Thayer; Federal Income Tax: Capital Gains and Losses, 
by Homer Hendricks. 

Virginia Law Review, December (University, Va.) 
Patent Pools and Cross Licenses, by H. H. Toulmin, J1 
Jurisdiction over the Beneficiary Corporation in Stock 
holders’ Suits, by Norman Winer; On a Ministry of 
Justice, by Henry Selden Bacon. 

University of Chicago Law Review December (Chi- 
cago)—The Protection of Laborers and Materialmen 
under Construction Bonds—Part I, by Morton C. Camp- 
bell; The Effect of the Trust Receipts Act, by George 
Gleason Bogert; Delay in Acting on an Application for 
Insurance, by William L. Prosser: Recent Federal and 
Local Legislation, by Members of Chicago Law School 
Faculty under direction of Kenneth C. Sears 

Tulane Law Review, December (New Orleans, La.) 

Legal Education in Modern Society, by Charles E 
Clark; Criminal Jurisdiction over Foreign Merchant 
Ships, by James J. Lenoir; Critical Remarks on the Law 
of Bills of Exchange of the Geneva Convention, by Elémer 
Balogh; The Judicial Status of Non-Registered Foreign 
Corporations in Nicaragua, by Phanor J. Eder; Public 
Liability Insurance: The Injured Person's Right to Re 
covery When the Policy Holder Fails to Give Immediate 
Notice to the Insurer, by William J. McClendon, Jr.; 
Government-Controlled Business Corporations: A Sympo- 
sium, by Stanley Reed, Thomas W. Palmer and Louis B. 
Wehle. 

University of Cincinnati: Law Review, November 
(Cincinnati, Ohio)—Report of the Cincinnati Conference 
on Criminal Law Administration. 

United States Law Rev'ew, November (New York 
City)—The Criminal Code of China, by George Sylves 
ter; The Proof of Foreign Law in American Courts, by 
Samuel R. Wachtell. 

Rocky Mountain Law Review, December ( Boulder, 
Col.)—Priority Between Equitable Interests by Frederic 
Putnam Storke: Is Federal Centralization the Only Prac- 
ticable Alternative, by Henry W. Toll; The Remedy of 
Specific Performance in Colorado Contracts, by Terrell 
C. Drinkwater. 
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THE AMERICAN LAW INSTITUTE 
CONSIDERS THE “OUGHT-TO-BE” 

Those who have attended meetings of 
the American Law Institute will recall many 
instances in which the Reporter, defending 
his restatement of a certain principle, called the 
attention of a protesting member to the fact 
that they were restating the law as it is and 
not as it ought to be. 

This was of course entirely true. But 
in spite of that, this “ought-to-be” kept 
thrusting itself into the minds of various 
members every now-and then, and finding at 
least a brief expression. It was recognized 
by the Reporters themselves at times, even 
while defending a necessary adherence to 
the task of restatement of the common law 
as it is. It was a difficulty which could be 
settled very easily on logical grounds, but 
which, possibly for the reason that logic is 
not everything either in law or life, still re- 
mained unsettled. 

Finally a happy solution was hit upon 
—one which kept the Restatements within 
the bounds originally set but also, by way of 
supplement, provided for due attention to 
the irrepressible “ought-to-be.” It was con- 
tained in the “Report on the Future of the 
Institute,” made by the Executive Commit- 
tee to the Council and submitted to the In- 
stitute itself for consideration at the last 
annual meeting. It was, in brief, that the 
Institute “utilize the knowledge and ex 
perience of the Reporters and Advisers in 
our Restatement work in drafting acts for 
the correction of defects in the existing com- 
mon law.” In other words, that the com- 
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mon law as restated be supplemented by statu 
tory proposals embodying the correction of 
defects which particu 
lar subjects had come upon in the course 
of their labors. The rest would of 
lie with the legislatures. 

That the Reporters were not so enamored 
of the existing law as to be oblivious of its 
veccasional deficiencies was of well 
understood by those who knew the men and 
their work. If further evidence had been 
needed, it would have been promptly fur- 
nished by the response of the Reporters and 
their Advisers to the Committee’s request 
for suggestions of needed legislative action 
in their respective fields. Some of these sug 
gestions are set forth by way of example in 
the Committee's report, and they leave no 
doubt that the common law as 
needs legislative supplement in various re 
spects and also that the Institute has, as a 
result of the work of a corps of experts in 
the various fields, the most and 
authoritative obtainable for drafting 
the needed statutes. 


those working on 


course 


course 


restated 


accurate 


basis 


It thus appears quite plain that the 
drafting of statutes as suggested by the 


Committee is a natural and logical develop 
ment of the Institute’s work of Restatement 
—and one for which it is particularly fitted. 
However, at the outset of an undertaking of 
that kind, the Institute was confronted by 
the fact that another important body—the 
Conference of Commissioners on Uniform 
State Laws—is also engaged in the statu 
tory drafting field, and there was therefore 
the possibility of either conflict in the statu- 
tory pronosals or duplication of work. This 
difhicultv. however, has recentlv been settled 


at a meeting between representatives of 
the two organizations, at which an agree 
ment was reached for a conference from 


time to time with regard to the acts which 
the respective organizations contemplate 
drafting and for cooperation in respect to 
those acts which thev may advantageousl) 
prepare together. Incidentally, at that 
meeting it was decided that they should co- 
operate in drafting an Act on the substantive 
law of Aeronautical Flight and an Estates 
Act. 

The American Law Institute has of 
course already done some work in the field 
of proposed legislation. The Code of Crim 
inal Procedure is the most outstanding ex- 
ample. At the last annual meeting the draft 
of an Act on Double Jeopardy was approved. 
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Interstate Crime Commission Makes Recommendations 


; . " 
[ the meeting in New York City on November 30, 
December 1 and 2, the Interstate Commission 

“e ers 

me, ncn 


grew out of the New Jersey 
Crime Conference last October, took decisive action in 
lavor « everal pr posals lor interstate cooperation in 
Che suggested laws will be submitted 
a in 1936 by the Council of State 
yvernments, whose function it is to afford an oppor- 


contro rime 


legislatures 


tunit the states to bring their legislative policies 
more e] together. 
general meeting of the Commission took fa 

n on the following proposals: 

act prepared by the Commissioners on Uni- 
form State Laws which permits officers “in close pur- 
suit person” to arrest him in another state. The 
office iy then take the accused before a judge of the 
state of apprehension. If the judge declares the arrest 
lawful, the person may be returned to the state in which 
he crit was committed. 

: e Uniform Act on Interstate Extradition was 
ipp! by the Conference with some additions to be 
ised 11 pecial cases The act sets up complete pro- 
cedure for extradition of criminals from one state to 
noth cluding a hearing by the examiner of the 
tate of extradition. 

3. The Indiana-Illinois draft of an act for super- 
visiol f out-of-state parolees and probationers was 
end 


' . 
e Unit 


rm Act on removal of witnesses from 
one state to another—not more than 1000 miles distant 
was also approved 
[he Commission also made two important recom- 
mendations on which specific legislation was not sug- 


gest | These were 


blishment of bureaus of criminal identifica 


y gerprinting of all people who obtain motor 
vehicle registration certificates and drivers’ licenses. 

background and purposes of the Interstate 
Commission were sketched by George C. S. Benson, 
managing editor of ‘State Government” when he spoke 
before the Wisconsin State Bar Association at Milwau- 
et ember 20. One of the most important prob- 
lems, | points out, is that of interstate rendition of 


criminals, because state lines give the fleeing criminal an 


advantage that is not conducive to an efficient adminis- 
tration of justice. Mr. Benson goes on to say: 
Extradition is only one aspect of the interstate 
e problem. The spectacular movements of the Dill- 
inger gang and of the followers of William Karpis dem- 
+1 } 


at state boundaries are useful protection 
pprehension as well as against appearance be 
fore a court. When a gang of criminals can drive their 


red motor car across four state boundary lines 


in a single day, it is evident that interstate police action 
is necessary. Criminals naturally discover legal loop- 
holes, and thus increase the importance of this means 

[ escape Before interstate compacts broke up the 


practice, they used boundary waters like the Hudson 


Rivet Lake Michigan to evade apprenhension. In 
h age, paved highways are proving even more 
helpful to the fugitive from justice. 

lo encourage state efforts to meet this difficulty, 
Congress passed the Ashurst Sumners Act (H. R. 7353, 
73rd Congress) on June 6, 1934. This act gives 
lanket nsent to the states to establish ‘interstate 
Le Tet ts and compacts for cooperative effort and 
nutual assistance in the prevention of crime and in the 


nt of their respective criminal laws and poli- 


cies, and to establish such agencies, joint or otherwise, 
as they may deem desirable for making effective such 
agreements and compacts.’ 

“In the terms of that act lies the potentiality of a 
stiff ‘shot in the arm’ for law enforcement machinery in 
this country. Speedier and more effective action in 
control of crime can result from extensive use of this 
opportunity. 

“The interstate compact has not been overworked 
in the crime field heretofore. Eight crime compacts 
all dealing with jurisdiction over territorial waters 
have been approved by Congress. Only four of them, 
however, have been put into force by state legislative 
action. Since the Congress rarely fails to approve an 
interstate compact, it can safely be said that the major 
difficulty in the path of crime compacts in the past has 
been the securing of state action and not the obtaining 
of congressional approval. 

“This generalization has been again illustrated in 
the history of the state legislative enactments pursuant 
to the Ashurst Sumners Act. The will to united state 
action has been clear, but the way has been uncertain. 
With the exception of the Central States Parole Con- 
ference—which has done very able work, in a limited 
field—no agency for unification of state action had a 
crime compact to present to the forty-three regular 
sessions of 1935. At least eight states—Kansas, Colo- 
rado, Indiana, Michigan, Minnesota, New Mexico, 
Oregon, and South Dakota, enacted legislation bearing 
on crime compacts during 1935. But these enactments 
varied widely. A broad South Dakota statute would 
allow officers of other states full police powers in South 
Dakota, on a reciprocal basis. Several states authorized 
the governor or a special commissioner to enter into 
compacts without requiring subsequent ratification by 
the legislature. New Mexico appointed the Attorney 
General as a commissioner to negotiate compacts which 
must be ratified by the legislature. Indiana adopted a 
detailed compact for supervision of parolees, at the 
same time authorizing the governor to enter into com- 
pacts. 

“While the procedural variations do not present in- 
superable obstacles to interstate crime compacts, the 
substantive difference in the various proposals meant 
that no real improvement of law enforcement machinery 
came from the 1935 sessions. Some interstate negotiat- 
ig machinery was necded. 

“That machinery has been provided by the Council 
of State Governments, of which Henry W. Toll is 
executive director, and by the Commissions and Com- 
mittees on Interstate Cooperation created by more than 
a score of states in 1935. In October the New Jersey 
Commission, of which Judge Richard Hartshorne is 
chairman and Attorney General Wilentz a member, 
called a nation wide crime conference at Trenton. The 
conference was attended by more than 100 delegates 
from 30 odd states, including Governors, Attorneys 
General, legislators, and state police executives. It 
adopted certain general principles ; created an Interstate 
Commission on Crime; and requested the Council of 
State Governments to act as secretariat. 

“The Executive Committee of the Commission on 
Crime includes Judge Hartshorne as Chairman, At- 
torneys General Clarence V. Beck of Kansas, John J. 
Bennett, Jr. of New York, Joseph Chez of Utah, Otto 
Kerner of Illinois, and Hon. Justin Miller of Wash- 
ington, D. C. and Hon. S. Pierre Robineau of the 
Florida Legislature. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Unconstitutional Encroachment on 


Reserved 


Powers of States in Section 5 (i) of Home 


Owners Loan Act—Federal Penalty Imposed as Sanction for Enforcement of State Law 
Held beyond Powers Delegated to United States—Liability of Promoters to Receiver of 
Corporation for Wrongful Diversion of Corporate Assets—Equitable Powers of Fed 

eral Courts over Suits Brought to Avoid Multiplicity of Suits Should not Be Exercised 
Where Advantage to Plaintiff Is Slight as Compared with Disadvantages Imposed 


on Defendants—Receipt of 


Notice Circulated Among Dealers That Certain 
Bonds of a Large Issue Had Been Stolen not Sufficient Notice of 


Title, under Circumstances Stated etc. 


By 


Constitutional Law—Power of Federal Government 
to Transform State Building and Loan Asso- 
ciations into Federal Corporations 


Subdivision (1) of Section 5, Home Owners Loan Act 
of 1933, as amended in April 1934, to the extent that it per- 
mits the conversion of State associations to Federal ones, in 
contravention of the laws of the place of their creation, is 
an unconstitutional encroachment upon the reserved powers 
of the states, and offends against the Tenth Amendment. 

Hopkins Federal Savings and Loan Ass'n. et al v. 
Cleary et al, 80 Adv. Op. 209; 56 Sup. Ct. Rep. 235. 

In this opinion, by Mr. Justice Carpozo, the 
Court disposed of three cases arising under the Act of 
Congress designated as the Home Owners’ Loan Act 
of 1933, as amended. Two of the cases arose on suits 
of two building and loan associations of Wisconsin to 
enjoin the State Banking Commissioner from interfer 
ing with their proceedings to convert themselves into 
federal corporations under the statute mentioned. The 
other case arose in a suit brought by the Banking Com 
mission for the purpose of annulling proceedings 
whereby a state building and loan association had at- 
tempted to convert itself into a federal corporation un- 
der the federal law. This suit was brought under the 
original jurisdiction of the State Supreme Court. 

That Court took the position that the federal act 
did not authorize the corporate change where it was 
not permitted by state law, and did not rule on the 
constitutional validity of the federal act. On certio 
rari, the Supreme Court affirmed the ruling, but on the 
ground that the federal act was unconstitutional. 

The corporate proceedings and the provisions of 
the federal statute are described in the opinion. It will 
suffice here to state that the building and loan associa- 
tions had, by vote of their shareholders, with relatively 
few dissenting stockholders, voted to convert them 
selves under Section 5 (i) of the Home Owners’ Loan 
(ct. That Section (as amended) provides as follows: 
“(i) Any Bank 
may convert itself int Asso- 


Home Loan 
a Federal Savings and Loan 


member of a Federal 


ciation under this Act upon a vote of 51 per centum or 
more of the votes cast at a legal meeting called to con- 
sider such action; but such conversion shall be subject 


to such rules and regulations as the Board may prescribe, 
and thereafter the converted shall be entitled 


association 


Assisted by JAMEs L. Homiri 


Defect in 
EpGAR BRONSON TOLMAN* 
to all the benefits of this section and shall be subject to 
eXamination and regulation to the same extent as other 
associations incorporated pursuant to this Act.” 


In review of the judgments, Mr. Justice CARDozo 
examined the provisions of the federal act to determine 
whether it was intended to operate only on condition 
that no conversion was to take place in contravention 
of local laws. This examination led to the 


that the right attempted to be conferred was not sub- 


conclusion 


ject to any such condition. As to this, the learned Jus 
tice said: 

“Congress did not mean that the conversion from 
state associations into federal ones should be conditioned 
upon the consent of the state or compliance with its laws.” 


+ - * 
Ccanalize 


“Courts have striven mightily at times to 
When a stat 


construction along the path of safety 


ute is reasonably susceptible of two _ interpretations, 
they have preferred the meaning that preserves to the 
meaning that destroys. . . ‘But avoidance of a difficulty will 


not be pressed to the point of disingenuous evasion.’ . . 
‘Here the intention of the Congress is revealed too dis 
tinctly to permit us to ignore it because of mere mis 
givings as to power.’ The’ problem must be and 
answered,” 


faced 


The Court then addressed itself to th question of 
the constitutional validity of the statute. The conclu 
sion reached on this point was stated thus 
“The Home Owners Loan 
permits the conversion of state associations 

in contravention of the of the place 
creation, unconstitutional encroachment 
reserved powers of the states United 
tion, Amendment X.” 

In support of this conclusion, the Court observed 
that, if the act is to be upheld against inconsistent state 
laws, the power would not necessarily be subject to the 
requirements that 51% of the stockholders shall ap 
prove, nor limited to building and loan associations. It 
also alluded to questions which might be urged undet 
the Fifth Amendment, by non-assenting stockholders or 
creditors 

As to the precise question presented, the 
pressed the view that it was unnecessary to consider 
whether Congress has power to create building and loan 
associations, but that “The critical question 
something very different. The critical question 
whether along with such a power there goes the power 
also to put an end to corporations created by the states 


that 

federal 
of their 
upon the 
Constitu 


Act, to the extent 
into 
ones laws 
is an 


states 


Court ex 


here is 
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and turn them into different corporations created by 
the nation.” 

In dealing wtih this question, the following analy- 
sis was made of the status of quasi-public corporations 
of the states, and of the powers of the states and of the 
nation in relation thereto: 


\ corporation is a juristic person organized by gov- 
ernment to accomplish certain ends, which may be public 
or quasi-public, though for other purposes of classification 
the corporation is described as private. . . This is true 
of building and loan associations in Wisconsin and in 


other states They have been given corporate capacity 
1 


in the belief that their creation will advance the common 
; 


wea The state, which brings them into being, has an 
interest preserving their existence, for only thus can 
they attain the ends of their creation. They are more 
than business corporations. They have been organized 
and nurtured as quasi-public instruments. . . They may 
not divest themselves of a franchise when once it is ac 
cepted if the local statutes or decisions command them to 
retain it How they shall be formed, how maintained 
and supervised, and how and when dissolved, are matters 
of governmental policy, which it would be an intrusion 


for another government to regulate by statute or decision, 


except en reasonably necessary for the fair and effective 
exercist yme other and cognate power explicitly con- 
ferred 

“YW nsin, planning these agencies in furtherance of 
the common good and purposing to preserve them that the 
good may not be lost, is now informed by the Congress, 


speaking through a statute, that the purpose and the plan 
shall be thwarted and destroyed. By the law of the state, 
associati such as these may be dissolved in ways and 
for causes carefully defined, in which event the assets shall 
be converted into money and applied,, so far as adequate 
to the payment of the creditors. By the challenged Act of 


Congress, the same associations are dissolved in other ways 
and for other causes, and from being creatures of the state 
become creatures of the nation. In this there is an in- 
vasion of the sovereignty or quasi-sovereignty of Wis- 
consin and an impairment of its public policy, which the 
state is privileged to redress as a suitor in the courts so 
long as the Tenth Amendment preserves a field*of auton- 
omy against federal encroachment. 


We are not concerned at this time with the applicable 
rule in situations where the central government is at lib 
erty (as it is under the commerce clause when such a pur- 





pose is losed) to exercise a power that is exclusive as 
well as paramount That is not the situation here. No 
one would say with reference to the business conducted 
by these petitioners that Comgress could prohibit the 
formation or continuance of such associations by the states, 
whateve iy be its power to charter them itself. So 
also we are not concerned with the rule to be applied 
where the business of an association under charter from 
a state is conducted in such a way as to be a menace o1 
obstruction to the legitimate activities of its federal com- 
petitor For anything here shown, the two classes of 
associations, federal and state, may continue to dwell to- 
gether in harmony and order \ concession of this pos- 
sibility is indeed implicit in the statute, for conversion is 
not mandatory, but dependent upon the choice of a ma- 
jority of the voters. The power of Congress in the 
premises, if there is any, being not exclusive, but at most 
concurrent, and the untrammeled coexistence of federal 
and state associations being a conceded possibility, we 
are constrained to the holding that there has been an 
illegitimate encroachment by the government of the nation 
upon a domain of activity set apart by the Constitution 
as the province of the states. . . The destruction of as- 
sociations established by a state is not an exercise of power 
reasonal necessary for the maintenance by the central 
government of other associations created by itself in fur 
therance of kindred ends.” 


Following this was a discussion of the standing of 


the state to challenge the encroachment on its reserved 
power. 
The opinion was concluded as follows: 


Confining ourselves now to the precise and narrow 
question presented upon the records here before us, we 
hold that the conversion of petitioners from state into 
federal associations is of no effect when voted against 
the protest of Wisconsin. Beyond that we do not go 
No question is here as to the scope of the war power or 
of the power of eminent domain or of the power to regu- 
late transactions affecting interstate or foreign commerce. 
The effect of these, if they have any, upon the powers re- 
served by the Constitution to the states or to the people 
will be considered when the need arises. 

The case was argued by Messrs. Emery |. Woodall 
and Horace Russell for the petitioners, and by Messrs. 
Benjamin Poss and Joseph P. Brazy for the re- 
spondents. 

Constitutional Law—Powers Reserved to States— 
Exactions Imposed by United States on 
Person Violating State Law 

Section 701 of the Revenue Act of 1926, imposing an 
exaction of $1,000 on every person engaged in certain forms 
of business relating to intoxicating liquors, where such 
business is carried on contrary to state law, is a penalty 
rather than a revenue measure. As a penalty, the exaction 
is imposed as a sanction for enforcement of state law, and 
is beyond the powers delegated to the United States under 
the Constitution. 

United States v. Constantine, 80 Ady. Op. 195; 56 
Sup. Ct. Rep. 223. 

In this case the Court considered the construction 
and constitutional validity of Section 701 of the Rev- 
enue Act of 1926. That section imposes what is de 
nominated therein as “a special excise tax of $1000” in 
the case of every person carrying on the business of a 
brewer, distiller, retail dealer in malt liquor, and other 
businesses of a related character, in any State, Terri- 
tory or District of the United States wherein the speci- 
fied business is prohibited by local law. The respondent 
was charged with carrying on the business of a retail 
malt liquor dealer in Alabama, contrary to its law, and 
without paying the $1000 federal excise tax. On stipu- 
lated facts it was disclosed that the respondent had paid 
the tax of $25 imposed by R. S. 3244, but had not paid 
the $1000 excise tax. Respondent's conviction in the 
District Court was reversed by the Circuit Court of 
Appeals, on the ground that Section 701 had become 
inoperative on repeal of the Eighteenth Amendment. 
mn certiorari this was affirmed by the Supreme Court, 
with three Justices dissenting. 

The Government contended that the Section was 
not a part of the machinery for enforcing the prohibi- 
tion amendment, but was a revenue measure. In re- 
jecting the contentions of the Government, Mr. |us 
rice Roperts, who delivered the prevailing opinion, 
expressed the view that little aid was to be had from 
the legislative history of the Section and that the ad 
ministrative practice had little bearing on the nature 
of the exaction. 

\ddressing attention to the nature of the exac 
tion, the Court conceded that the United States is 
vested with power to levy excises on occupations, and 
needs only to look to the exercise of the occupation or 
calling taxed, regardless of whether such exercise is 
prohibited or permitted by the laws of the United 
States or of a state. 

“The burden of the tax may be imposed alike on the 
just and the unjust. It would be strange if one carrying 
on a business the subject of an excise should be able to ex- 
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cuse himself from payment by the plea that in carrying on 
the business he was violating law. The rule has 
always been otherwise. The tax imposed by R. S. 3244 
affords an apposite illustration That act imposes an 
excise, varying in am on different forms of 
liquor traffic. The respondent paid the annual tax of $25 
thereby required, despite the fact that he was violating 
local law in prosecuting his business Undoubtedly this 
was a true tax for which he was liable The question is 
whether the exaction of $1,000 iddition, by reason 
solely of his violation of state law, is a tax or a penalty? 

701 was part of 


If, as the court below 
Amendment, it auto- 





the 


thought, section 
the enforcing machinery under the 


matically fell at the moment of repeal 


cussion of the 





Leading to a di nature of the exac- 
tion, the Court emphasized the point that the only color 
for assertion of federal power t 
the violation of sti l 
Amendment, and t 
ment the power expired. The fact 
garded as establishing the exaction 
than a tax were thus summarized 


iquor laws was the Eighteenth 
iat with the repeal of that Amend 
rs which were re 
s a penalty rathet 


1878, the revised statutes have classified va 
rious forms of the trafic for the payment of ex 
cises differing in an according to the nature of the 
business. When the section $1,000 additional 
from all persons engaged in the traffic in violation of 
State law was made a part of the revenue laws the amount 
of the tax due by the respondent under R. S. 3244 was 
$25.00. of $1,000 is forty times as 
great. It is ten times as the annual tax under 
R. S. 3244 for wholesale liquor dealers and brewers, and 
fifty times as great as that 1 upon dealers in malt 
liquors. If the imposts S. 3244 were fixed in 
amount in accordance with the importance of the business 
or supposed ability to pay, the exaction in question 
highly exorbitant This fact points in the direction of a 
penalty rather than a tax 

“The condition of 
acrime. This, toge 


“Since 





exacting 


The so-called excise 


great 


1M DOSE 





under 


imposition is the commission of 
her with the amount of the tax, is 





again significant of penal and prohibitory intent rathe1 
than the gathering of revenue. Where, in addition to 
the normal and ordinary tax fixed by law, an additional 
sum is to be collected by reason conduct of the tax 
payer violative of the law, and this additional sum is grossly 





disproportionate to the amount of the normal tax, the con 
clusion must be that the purpose is to impose a penalty 
as a deterrent and punishment of unlawful conduct. 

“We conclude that the which the section ex- 
hibits of an intent to prohibit and to punish violations of 
State law as such rong to be disregarded, remove 
all semblance of a revenue act and stamp the sum it 
exacts as a penalty view the statute is clear in 
vasion of the police power, inherent in the States, reserved 
from the grant vf powers to the federal government by the 
Constitution.” 


indicia 


are too st 


the doctrine that 


The far reaching implications 
the United States may impose penalties for infractions 


of state laws were also emphasized 


“We think the sugge been made—cer 
tainly never entertained that the United 
States may impose cumulative penalties above and beyond 
those specified by State law for infractions of the State’s 
criminal code by its own citizens. The aff 


stion has never 
by this Court 


affirmation of 
such a proposition would obliterate the distinction between 
the delegated powers of the federal government and those 
reserved to the State The implica 
tions from a decision sustaining such an imposition would 
be startling lhe concession of such a power would open 





ens 











the door to unlimited reg n of matters of State con 
cern by federal authority. The regulation of the conduct 
of its own citizens belongs to the State, not to the United 
States. The right to impose ‘tions for violations of the 
State’s laws inheres in the f its citizens speaking 





» impose a penalty for 


ASSOCIATION JOURNAT 


reservations 
the adoption 
abolished.” 


through their representatives. So far as the 
of the Tenth Amendment were qualified by 


Eighteenth the qualification has been 


Ul the 
In conclusion, the majority opinion referred to re- 
liance on decisions holding that the motive for a 


may not be questioned, where the power to tax is con 
ceded. \nswering this contention, Mr. Justi 
ROBERTS said: 

‘The point here is that the exaction in no proper 
sense a tax but a penalty imposed in addition to any th 
State may decree for the violation of a State law. The 
cases cited dealt with taxes concededly within the realn 


of the federal power of taxation. They 
where, as in the present instance, unde 
taxing act the purpose is to usurp the police powers of 


the State.” 





Mr. Justice CArpozo was of the opinion that 
judgment should be reversed. Indicating « 
supporting the view that the exaction is a revenue 








measure rather than a sanction of state police power, hi 
said: 

“Congress may reasonably have believed in 
view of the attendant risks, a business carried on lly 
and furtively is likely to yield larger | hits tl one 
transacted openly by law-abiding men Not repressio1 
but payment commensurate with the gains is thus the 
animating motive. The gains in all likelihood will seld 
be exhausted by a tax of $1,000. Congress may also hav 
believed that the furtive character of the ness woul 


increase the difficulty and expense of the process of tax 
The Treasury should have reimbursement for 
resources. Apart from either of thes« 
beliefs, Congress may have held the view that an excise 
should be so distributed as to work a minimum of hard 
ship; that an illegal and furtive business, irre 
the wrongdoing of its proprietor, is a breed 

and a refuge of criminals; and that in any wisely ordered 
polity, in any sound system of taxation, men engaged in 


i 
such a calling will be 


collection. 
this drain on its 


spective ol 


er Of crimes 








h made to contribute more heavily 
necessities of the Treasury than men engaged in a 

callin is beneficent and lawful 
= is viewed, the statute was not adopted to sup 
plement Or sanction the police powers of the states or of 


their political subdivisions.” 

[he minority opinion took issue also with the po 
sition of the majority that the statute, though desig 
nated a tax, is in reality a penalty. In regard to this 
Mr. CARDOZO said: 


i 


TUSTICI 


“The judgment of the court, if I interpret the reason 


g aright, does not rest upon a ruling that Congress 
would have rone beyond its power 1! the purpose that it 
professed was the purpose truly cherished he judgment 


f the court rests upon the ruling that another 
not professed, may be read beneath the su 


purpose 





Tace and by the 
purpose so imputed the statute is destroyed Thus the 
process of psychoanalysis has spread to unaccustomed 


fields. There is a wise and ancient doctri1 
vill not inquire into the motives of a | 
assume them to be wrongful. .. There is 
1] 
i 





ancient doctrine that a court will not ; 
validity of a statute except for manifest n 
reasonable doubt must have been explor: 
guished before moving to that grave conclu 


warning sounded by this court in the S 
99 U. S. 700, 718, has lost none of its sig 





presumption is in favor of the validity of 

continues until the contrary is shown 

doubt. One branch of the government can 
tl ier without danger 
of our institutions depends in no small deg 
observance of this salutary rule.’ | n 
the conviction that in the imputation to the lawmakers of 
a purpose not professed, this salutary rul f 


ie domain of anotl 





cannot rid myself of 


e€ OF cautior 1S 
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now forgotten o1 

ot its cogency 
Mr 

concurred 
The 


petitione it, 


neglected after all the many protestations 
and virtue.” 

Justice Branpeis and Mr. Justice STON? 
with Mr. Justice Carbozo. 

ise was argued by Mr. Gordon Dean for the 
and by Mr. William S. Pritchard for the re- 


spon lent 


Corporations—Liability of Promoters—Action by 
Receivers of Corporation 

Where promoters of a corporation fraudulently repre- 
sented the value of properties the corporation was about to 
acquire and develop, and through manipulation of subsidiary 
companies caused the corporation to issue stock, mortgage 
bonds and notes greatly in excess of the value of the prop- 
erty to be acquired, and, by sale of the properties through 
a subsidiary to the issuing corporation, at a price greatly in 
excess of their appraised value, seriously depleted the assets 
of the latter to the point of insolvency, and reaped the bene- 
fit of such depletion, the promoters are liable to a receiver 
appointed for the issuing corporation, to the extent that 
they profited by the wrongful diversion of corporate assets. 


M ct iles v. Furlaud, 80 Adv. Op. 74; 56 Sup. 
Ct. Rep., 41 

[his opinion dealt with a suit brought by the re 
ceiver ol insolvent corporation to recover from the 
promoters of the corporation and their confederates on 


of unlawful depletion of the assets of the cor- 
whereby it was made insolvent, and creditors 

The Supreme Court, by divided bench, sus- 
receiver in his right to the remedy sought. 


account 
poration, 
defrauded 
tained the 


Mr. Justice Carpozo delivered the opinion of the ma- 
jority. The details of the transaction are set forth in 
the opinior 

In the statement of these details, it appears that 
one Furlaud was the principal shareholder of Fur- 
laud & Company, Inc., an investment banking house. 


[he corporation is referred to in the opinion simply 
Furlaud, unless otherwise stated. Furlaud and its 
s controlled three other corporations: King- 
ration, Byron Corporation and Chaucer Cor- 
Furlaud was interested in formation of a 
for owning and operating gas fields in West- 
sylvania. Kingston acquired gratuitously from 
an important shareholder of Byron, options 
Reuter had obtained the 


as 
associate 
ston Corps 
poratior 
company 
ern Pent 
one Reuter, 


on nine tracts of gas fields. 


options gratuitously, but later Furlaud made a pay- 
ment of $45,510 on them to make them binding, but 
title t options remained in Kingston. 


In order to get the title to the gas fields vested in 
Duquesne, a method of financing had to be worked out. 
Furlaud employed two engineers to make appraisals of 
the gas fields. One appraiser reported values on cer- 
tain tracts which were unsatisfactory to Furlaud, be- 
cause the appraisal was too low. Other appraisers were 
then engaged who appraised the nine tracts at approxi- 
$7,000,000, though the purchase price was 
\ witness testified that the fair value of 


mately 
$2,572,989 






all was about $2,700,000. 
Furlaud then formed a syndicate to market securi- 
ties to be issued by Duquesne, organized and dominated 


by Furlaud. It was organized with an atfthorized capi- 
tal of 1,000 shares of no-par value common stock. Fur 
laud acquired all of this for $500. The syndicate issued 


an advertisement inviting subscriptions for an issue of 


bonds and notes. There were to be $4,000,000—6% 
mortgage bonds to be sold at 9714 and $1 ,000,000— 
6'4% mortgage notes to be sold at 98. The circular, 
captioned “purpose of issue” stated that “These bonds 


d by the corporation in connection with the 


are issu 


acquisition of properties, and to provide cash for devel- 
opments, extensions and other corporate purposes.” A 
similar representation was made as to the notes. 

Meanwhile Duquesne was making arrangements to 
satisfy the bankers. Still under Furlaud’s domination, 
it voted to increase the capital stock to 1,250,000 shares. 
Furlaud subscribed for 139,000 shares, at 50 cents a 
share. 

Duquesne shortly agreed with Kingston to take 
over the gas fields as soon as Kingston got title. The 
consideration to be paid was $3,015,000, or $565,100 in 
excess of what Kingston expected to pay to the 
grantors; $1,300,000 par value of the forthcoming 
bonds, and 535,000 shares of the common stock. Fur- 
laud agreed to take all the forthcoming notes at a price 
of 88% ; and $2,700,000 of the bonds at 90%. 

The public offering was a great success, and it 
became clear that the public would absorb the entire 
issue. Furlaud then made arrangements for a bank to 
extend credit to Kingston to acquire the deeds to the 
gas fields, and arranged for a credit to itself to pay for 
the bonds. The bonds were then delivered to banking 
houses for distribution to purchasers. Nearly $2,000,000 
were paid for at once, and the money turned over to 
Furlaud which applied it toward liquidation of the bank 
loan. The remainder of the story, and the effect of the 
transaction may be taken from the opinion itself: 


“The loan had been fixed at the precise amount neces- 
sary to enable Furlaud to discharge its obligations to 
Duquesne. Of the credit for account of Furlaud, $2,430,000 
was used to pay for $2,700,000 bonds at 90; $880,000 for 
$1,000,000 notes at 88; and $69,500 for 139,000 shares of 
stock at 50 cents a share ($3,379,500 in all). But Duquesne 
was no sooner in receipt of the money than it paid the 
greater part out again. Of the $3,379 500, $3,015,000 was 
paid back to the Trust Company to be credited to the ac- 
count of Kingston. This canceled the Kingston loan, reim- 
bursed the Trust Company for the $2,449,900 withdrawn 
earlier in the day to obtain title to the lands, and left $565,- 
100 over. This balance was not kept by Kingston. It was 
transferred at once to Furlaud; the circuit was then com- 
plete. 

“Furlaud had been well assured, when it closed the 
title on April 9, that there would be no difficulty in dis- 
posing of every bond and note. The event justified its faith. 
Within a few weeks all the remaining bonds had been con- 
verted into cash. Also within a few weeks the notes had 
been sold in bulk for $861,097.69 to a firm of investment 
bankers. Even the worthless shares of stock were unloaded 
on the public. The shares that were to go to Kingston 
(535,000) and those that were to go to Furlaud (139,000) 
were taken in the name of Parisette, one of Furlaud’s em- 
ployees. Of the part belonging to Kingston, 85,000 shares 
were assigned to the Byron and the Chaucer companies, 
which sold them to the public through Bergen, a stock 
operator, for $850,000, $425,000 being paid to Byron and a 
like amount to Chaucer. What became of the other shares 
the record does not show. 

“Checks and credits have now been traced through 
their bewildering entanglements. None the less when the 
process of analysis is over, it is legitimate to forget the de- 
tails, and fix our minds on the results. The situation can be 
simplified without obscuring its essential features. Indeed 
only in that way will the realities of what was done be 
manifest. 

“After all the circuits had been traveled from one com- 
pany to another and back to the point of origin, what had 
been accomplished for Duquesne and Furlaud stood out in 
clear relief. Duquesne had the ownership of gas fields, 
worth at cost about $2,500,000, though extravagantly ap- 
praised at many millions more. It had also $365,000 for 
working capital. True it had received $3,379,500, but it had 
paid out at once $3,015,000. The working capital was the 
difference ($364,500) together with $500 received for the 
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not make thout more, for the inadequacy of the over- 
valued land to return to the lienors their principal and in- 
terest. In such circumstances the shares like the bonds and 
notes must contribute what they can. The certificates, were 
they on hand, might be turned into the treasury of the com 
pany for e, if they still had any value. The shares hav 
ing beet to others and the certificates being no longet 
subject to the mandate f the court, the trust that at 
tached has been transferred to the proceeds, which 
when ] to the receiver ll be used like other assets in 
reduct he deht 
M STICE Re K delivered a dissenting 
! h he stated that though the promoters 
had reap n unconscionable profit, that fact should not 
induce the irts to disregard settled principles 
t the decree of the Circuit Court ot \ppeals 
med. I concur in the view that the pro 
ters of Duquesne Gas Corporation took an unconscion- 
ble 1 t ich they reaped at the expense of a credulous 
ind ay purchasing publi This fact, however much it 
\ ulversion, ought not to induce the courts to 
sreg ee nciple 1 in effort to deprive the re 
sponde e fruits of their scheme.” 
\ riticism of the pleadings as defective and, 
sO pects, self-contradictory, consideration was 
given to several aspects of the prevailing opinion. The 
first of t elated to th lding regarding the stock, 


rged that there was no right of action 








I t t ind the Circuit Court of 
\ppeal irred, that the promoters were not answerable 
in respect of the no par value common stock issued to them 

nd thereafter sold by thet his Court reverses the hold 
ing and kes them liable to account for all they received 
for the This is in the teeth of Old Dominion Cop 
r ( Lewisol 210 U. S. 206. There, as here, 
tocl ued for property. The claim was that the 
propert orth vastly less than the par of the stock 
issued f t \dditional shares were later subscribed fo1 
by the pu This Court, in a unanimous opinion, speak 
g¢ by | tice Holmes, held that any wrong which had 
been dort I the innocent subscribers could not be re 
dressed ction by the corporation. Here we have a 
much st case, for all the stock was subscribed for and 
taken | promoter There were no innocent subscrib- 
ers. In su situation the courts with practical unanimity 
hold tl poration has no right of action.” 
\ cE RoBerts urged also that there was no 
sound b for liability as to the notes and bonds. 

Yy face the transaction under investigation 

and nothing more: The promoters paid 

themsel\ in exorbitant price in bonds, notes, stock, and 

ish f perty which they turned over to the corpora- 

ion the | promoted. The bonds and notes thus acquired 

( the open market and as principals. If in such 

ule presented the value of the security they are 

ible t t e whol they deceived Chis is not denied. It 

tat t the bar that numerous actions had been 

saaht nst them on this basis. Although purporting 

be ers of securities and sellers of the same in 

turn f t I vn account, the ire now converted into 

corporatio1 hich corporation they were 

essence at the time of the transaction and which corpora- 

|, therefore, full and complete knowledge of every 

ct unsact iain is in the teeth of Old 

a ( mi j wrsohn supra.” 

ssenting opinion also took serious exception 

the ruling of the Court permitting the action to be 

brought by the receiver, and urged that this is a con- 

fusion of separate actions, resting on fundamentally dif- 

ferent principles. This aspect of the case was discussed 
the following portion ot the opimion 


receiver represents credit 
but the proposition is true only in the 


p 


sense that what he recovers as assets of his corporation is 
dedicated first to the payment of creditors and afterwards 
to the liquidation of outstanding shares. It has never been 
doubted that his right of action for a fraud committed upon 
the corporation by a third person is no greater than and 
no different from that available to the corporation. It is a 
novel doctrine that, if individual creditors have at the date 
of the receivership their own causes of action against third 
parties for fraud or misrepresentation, upon the appoint 
ment of a receiver these causes of action are assigned in law 
to the receiver. We know of no authority for such a prop 
osition and none is cited in the opinion of the court. Courts 
which have considered the question have decided against 
the right of a receiver to maintain a suit such as this one 

“The opinion goes further, and holds not only that 
these individual causes of action may be grouped in the 
receiver, but that he as assignee is not subject to the rules 
as to allegation and proof by which the bondholders would 
be bound in an action for fraud, misrepresentation or de 
ceit. This is to confuse separate causes of action funda- 
mentally differing both in their substance and in their 
incidents. Any amount recovered by the receiver in this 
action will go into the corporate treasury and be distrib- 
uted therefrom to the creditors of the corporation. It 
appears from the record that the bondholders have brought 
a foreclosure suit upon their mortgage. They will in that 
action first avail themselves of the security pledged undet 
the mortgage. They will become general creditors as to 
any amount by which their security is deficient. The rec- 
ord does not inform us how many such general creditors, 

sellers of merchandise lenders on unsecured paper, or 
employees and the like,—there are. Certainly these have 
no equity and no vestige of claim against the promoters 
arising out of the promotion of the Duquesne Corpora- 
tion. And yet a recovery here will inure to their benefit 
as well as to that of the bondholders. If, as is said, the 
receiver represents the bondholders, shall the obtaining of 
1 decree in this action operate as res judicata in the other 
actions brought by bondholders and now pending? The 
opinion does not answer the question. It seems clear that 
a suit by the receiver must be in the right of the corpora- 
tion, and that the most he can claim is what the corpora- 
tion could claim, namely, a derivative right of suit based 
upon fraud perpetrated upon innocent shareholders who 
were such at the time of the consummation of the scheme 
Upon the facts pleaded and proved there can be no such 
derivative right in this case.” 

Mr. Justice McReyno tps, Mr. Justice SUTHER 
LAND and Mr. Justice BUTLER concurred in the dissent 

The case was argued by Mr. Ralph Royall for the 
petitioner and by Mr. Louis B Epstein for the re 
spondents 
Courts—Equitable Jurisdiction of Federal Courts— 

Multiplicity of Suits 

Although the federal courts have jurisdiction over suits 
in equity brought to avoid multiplicity of suits, their equita- 
ble powers in respect of such suits should not be exercised, 
where the advantage to the plaintiff is slight, in comparison 
with the disadvantages imposed on the defendant. Where 
only two suits at law would be avoided, each involving less 
than the jurisdictional amount for removal, the advantage to 
be gained by the exercise of the equitable jurisdiction for 
the prevention of multiplicity of suits alone, cannot be said 
to be greater than the disadvantage to the plaintiffs in the 
suits, including the deprivation of the right of trial by jury 
in the State Court. 

Giovanni ct al v. Camden Fire Insurance Associa- 
tion, 80 Adv. Op., 57; 56 Sup. Ct. Rep. 

This case involved a question as to the jurisdiction 
of the federal courts. It arose in a suit in equity, 
brought by the Insurance Company, a New Jersey 
company, in a federal court in Missouri, against peti 
tioners, citizens of Missouri, to cancel two fire insur 
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ance policies. One policy, for $3,000, was issued to the 
petitioners, husband and wife, to insure them against loss 
by fire of a building, which they hold as tenants by the 
entirety. The other, for $1,500, was issued to the hus 
band to insure his personal property. 

The trial court dismissed the suit for want of 
jurisdiction, on the ground that the amount in con- 
troversy did not exceed $3,000. The Circuit Court of 
Appeals reversed. On certiorari, the Supreme Court 
reversed the decree, in an opinion by Mr. JUSTICE 
STONE. 

The bill of complaint set up that the petitioners had 
procured policies in excess of amounts they had agreed 
on, and then caused the property to be destroyed by fire, 
in execution of a conspiracy. It further alleged that the 
petitioners had filed claims with the respondent, and 
were about to sue to recover the full amounts of the 
policies. In reversing the trial court, the Circuit Court 
of Appeals took the view that the requisite jurisdictional 
amount was supplied by the expedient of seeking can- 
cellation of both policies, whereby the amounts might 
be united, and in the aggregate exceed $3,000. 

The opinion calls attention to the recent ruling in 
Enslow v. New York Life Insurance Co., 293 U. S. 379, 
where it was held that equity will not compel cancella- 
tion of a policy procured by fraud, where the loss has 
occurred, and a suit at law is pending or threatened, 
to recover the amount of the policy, where the defences 
can be litigated at law. 

The provisions of Section 24 of the Judicial Code 
were next considered. They restrict the jurisdiction of 
the district courts to controversies wherein the amount 
involved exceeds $3,000. In commenting on the effect 
of these provisions, Mr. Justice STONE observed that 
want of the jurisdictional amount is not a ground for 
invoking the equity powers of a federal court. In this 
connection he said : 

“But want of the jurisdictional amount in controversy 
which deprives a federal court of its authority to act at law 
is not ground for invoking its equity powers. The statute 
forbids resort to equity in the federal courts when they 
afford adequate legal relief. It does not purport to com- 
mand that equitable relief shall be given in every case in 
which they fail to do so. Plainly it does not so command 
when the want of legal remedy is due to the express pro- 
hibition of Congress, applicable alike to suits at law and in 
equity.” 

The Court then approached the question whether 
the possible inconvenience of trying two cases at law 
instead of one was sufficient to invoke the equity power 
of the court, under the circumstances disclosed. This 
issue was thus stated: 

“As the nature of the relief sought, cancellation of the 
insurance policies, and the inability of the federal courts 
to hear the suits at law for want of the jurisdictional 
amount, do not warrant equitable relief, it is evident that 
the remedy which respondent seeks depends on the slender 
thread of its right to ask the federal court of equity to 
save it the possible inconvenience of trying two law 
suits instead of one. Avoidance of the burden of numerous 
suits at law between the same or different parties, where 
the issues are substantially the same is a recognized ground 
for equitable relief in the federal courts. .. But the award 
of this remedy, as of other forms of equitable relief, is not 
controlled by rigid rules rigidly adhered to regardless of 
the end to be attained and the consequences of granting the 
relief sought. It rests in the sound discretion of a court of 
equity and a theoretical inadequacy of the legal remedy 
may be outweighed by other considerations.” 

The opposing considerations were then weighed to 
determine whether the suit in equity should be enter 
tained. While it was not denied that circumstances 


might warrant the maintenance of a suit in equity to 
avoid two actions at law, it was thought that here the 
countervailing factors outweighed the plaintiff’s ad 
vantages. Among the countervailing elements was the 
disadvantage to the defendants of depriving them of 
the right to trial by jury, and the policy of Congress to 
limit the jurisdiction of the federal courts as to the 
amount in controversy, and to preserve to the state 
courts jurisdiction of cases involving less than the 
statutory amount. As to the latter consideration, Mr 
Justice STONE said: 

“Finally it is to be noted that this tenuous ground for 
the exercise of equity powers is put forward as the sok 
medium by which suits may be withdrawn from the juris- 
diction of the state courts which could not have been 
removed to or otherwise brought into the federal courts. 
While the consequences of the court’s grant of equitable 
relief cannot affect its power, they nevertheless have an 
important bearing on the exercise of the judicial discretion 
which must guide a court of equity in determining whether 
it should grant or withhold a remedy which it is within its 
power to give. Its discretion may properly be influenced 
by considerations of the public interests involved. . . The 
power reserved to the states under the Constitution to pro- 
vide for the determination of controversies in their courts 
may be restricted only by the action of Congress in con- 
formity to the judicial sections of the Constitution. Con- 
gress, by its legislation, has declared its policy that cases 
involving less than the jurisdictional amount be left ex- 
clusively to the state courts, except that a judgment of the 
highest court of the state adjudicating a federal right may 
be reviewed by this Court. . . Courts of equity, in the ex- 
ercise of their discretionary powers, should recognize this 
policy by scrupulous regard for the rightful independence 
of the state governments and a remedy infringing that in 
dependence, which might otherwise be given, should be 
withheld if sought on slight or inconsequential grounds. . . 

“We think the threatened injury to respondent is of 
too slight moment to justify a federal court of equity, in 
the exercise of its discretion, in according a remedy which 
would entail denial of a jury trial to the petitioners and 
withdraw from the jurisdiction of the state courts suits 
which could not otherwise be brought into the federal 
courts.” 

The case was argued by Mr. Harry L. 
the petitioners, and by Mr. Walter A 
the respondent. 
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Negotiable Instruments—Holder in Due Course— 
Bad Faith in Taking Instrument 


In the absence of an authoritative ruling by the state 
court of last resort construing its Negotiable Instruments 
Law to the contrary, under the rule applicable in the federal 
courts, proof that the purchaser of a negotiable instrument 
had received a notice circulated generally among dealers 
that certain bonds of a large issue had been stolen, is not 
sufficient to show actual notice of a defect in title or a tak- 
ing in bad faith, at the time of the purchase. 

Graham v. White-Phillips Co., Inc., 80 Ady 
62; 56 Sup. Ct. Rep., 21. 


Cp. 


This case arose out of a proceeding, brought by the 
rreasurer of Illinois, to determine the ownership of 
eight $1,000 negotiable coupon bonds issued by the 
State. The bonds were stolen from the petitioner 
August 30, 1930, and purchased by the respondent at 
a fair price on September 22, 1930, in the ordinary 
course of business through its Chicago office from a 
listed dealer at St. Paul, Minnesota. 

Three days after the theft the owner caused the 
Foreman Corporation to send printed notice of the 
theft to dealers throughout the country. 


The District Court gave judgment for the peti 
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tioner ; but the judgment was reversed by the Circuit 
Court of Appeals. On certiorari, the latter ruling was 
affirmed by the Supreme Court in an opinion by Mr. 
Justice McREyNocps, 

In a review of the record, it was observed that no 
circumstance suggested conscious wrongdoing by the 
purchaser. It appeared that the notice of theft was re- 
ceived by the respondent’s main office in Davenport 
and at the Chicago branch, before the purchase; that 
there was absence of ordinary care at the Chicago 
branch, through failure to disseminate more widely the 
knowledge given by the notice; that respondent paid 
full value; that it had no actual knowledge of the theft 
at the time of the purchase; that it made no investiga- 
tion, other than to inquire concerning the status of the 
party offering the bonds; and that the information given 
by the notice had been forgotten. 

The District Court concluded as a matter of law, 
that, by reason of having received the notice, the re- 
spondent could not be a holder in due course, but that 
the knowledge contained in the notice made the purchase 
amount to a taking in bad faith. 

The Illinois Negotiable Instruments Act provides 
that to constitute notice of a defect in the title, the 
person to whom the instrument is negotiated must have 
had “actual knowledge of the infirmity or defect, or 
knowledg: such facts that his action in taking the 
instrument amount to bad faith.” 

The Circuit Court of Appeals ruled that the re- 
spondent uuld be protected against a charge of bad 
faith which has nothing to support it other than the 
receipt of a notice circulated generally among dealers 
that certain bonds of a large issue had been stolen, 
Affirming this view, Mr. Justice MCREYNOLDS gave 
attention to the petitioner’s contention that the Supreme 
Court of Illinois has construed the statute to mean that, 
since the respondent had received information of the 


theft, there was bad faith as a matter of law, and no 
title pass¢ Although recognizing that, under Burns 
Mortgage v. Fried, 292 U. S. 487, the federal 


courts are bound by a definite construction placed upon 
the negotiable instrument law by the court of last resort 
of the state, it was concluded that there has been no 
such authoritative ruling on the point in Illinois. In 
this connection, it was noted that Northwestern National 
Bank v. Madison and Kedzie State Bank, 242 Ill. App. 
22, was not a ruling of the court of last resort, nor 
building on the local tribunals. The Supreme Court of 
Illinois had merely denied an application for certiorari, 
which imports no approval of the reasons assigned by 
the lower court for its judgment. 

Finally, a consideration of the question and a re- 
view of the authorities led to the conclusion that the 
judgment should be affirmed. In this connection Mr. 
Justice McReEyYNoLps said: 

“In a contest over title to stolen negotiable bonds, the 
Supreme of Michigan recently considered the Uni- 
form Negotiable Instrument Law of that State. National 
Bank v. Detroit Trust Company (1932), 258 Mich. 526- 
536, 537. It held that one may purchase stolen negotiable 
bonds and acquire valid title as a holder in due course, 
although before the purchase, notice of the theft had come 


to him; but he may not willfully close his eyes to the notice, 

or resort to trick or artifice to avoid knowledge of its con- 

tents, or purposely forget it He must act in good faith.” 
9 

‘The doctrine approved in Michigan should be ac- 


cepted by the Federal courts, in the absence of an authori- 
tative ruling in the state whose laws apply. It accords 
with what this court said in Goodman v. Simonds, 20 How. 
343-365, 366, 367; Murray v. Lardner, 2 Wall. 110; Ver- 


mil ye v. Adams Express Co., 21 Wall. 138-146; 


Shaw v. Railroad Co., 101 U. S. 557-564; and King v. 
Doane, 139 U. S. 166-173. Also with the view long en- 
forced in England. Raphael v. Bank of England (1855), 
33 Eng. Law and Eq. R., 276; London Joint Stock Bank 
v. Simmons, Appellate Cases 1892, 219; Venables v. Baring 
Bros. & Co. (1892), 3 Ch. Div. 527. Likewise with the 
conclusions of many state courts and writers of text 
books, as is pointed out in Daniel on Negotiable Instru- 
ments, 7th Ed. (1933), Secs. 885, et. seqg., and the accom- 
panying notes.” 

The case was argued by Mr. James J. Barbour 
for the petitioner, and by Mr. William L. Patton for 
the respondent. 


Taxation—Federal Transfer Tax 


Under Sections 800, Schedule (A) (2) and 800 (A) (3) 
of the Revenue Act of 1926, both an original issue tax and 
a transfer tax are applicable to the issuance of shares of 
stock in a consolidated corporation to stockholders of the 
constituent companies conveying their assets to the new 
corporation, even though the consolidation agreement pro- 
vides for the issuance of the new shares directly to such 
stockholders, rather than to the constituent corporations 
themselves and a retransfer to their stockholders. 


Raybestos-Manhattan Inc. v. United States, 80 
Adv. Op., 42; 56 Sup. Ct. Rep., 63. 

This opinion dealt with a question as to the ap- 
plication of § 800 (A) (3) of the Revenue Act of 1926. 
The question presented was whether the issue by the 
petitioner of shares of its stock to stockholders of two 
other corporations in exchange for the assets of the 
latter, under a consolidation plan, involved a transfer 
under the provision in question. 

The Court of Claims held the tax applicable, and 
on certiorari its ruling was affirmed by the Supreme 
Court, in an opinion by Mr. Justice STONE. 

Section 800, Schedule (A) (2) imposes a tax on 
the original issue of corporate stock. Section 800 (A) 
(3) imposes a like tax 

“On all sales, or agreements to sell, or memoranda of 
sales or deliveries of, or transfers of legal title to shares 
or certificates of stock or of interest in property 
in any corporation, or to rights to subscribe for or to re- 
ceive such shares or certificates whether made upon or 
shown by the books of the corporation or by any 
paper or agreement or memorandum or other evidence of 
transfer of sale. 

Liability for the tax is imposed on the transferor, the 
transferee and the corporation. 

The petitioner was organized under New Jersey 
law, as a step in carrying out a plan and agreement for 
the consolidation of three other corporations. Two of 
the corporations conveyed their property to the peti- 
tioner in return for a specified number of its shares 
of stock issued directly to the stockholders of the cor- 
porations conveying their assets. The Court assumed 
that the agreement was that the shares were to be is- 
sued directly to the stockholders, without further in- 
tervention of the corporations. The petitioner, not 
questioning the original issue tax, contended that no 
transfer tax was applicable, since the stock was issued 
directly to the stockholders of the two constituent cor- 
porations, and that there was, therefore, no transfer from 
them to their shareholders. The Court, however, 
theught that the statute was not to be construed so 
narrowly. 

The reasoning underlying the Court’s conclusion is 
stated in the following portion of Mr. Justice STone’s 
opinion : 

“The stock transfer tax is a revenue measure exclu- 
sively. Its language discloses the general purpose to tax 
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every transaction eby the right to be or become a 
shareholder or to certificate of any interest 
in its property is surrendered by one and vested in another. 
While the statute speaks of transfers, it does not require 
that the transfer shall be directly from the hand of the 
transferor to that of It is enough if the 
right or interest transferred is, by any form of procedure, 
relinquished by one another. Even the own 
ership of a share of stock, transfer of which is admittedly 
taxed, is not transferred directly from one to another as is 
title to a chattel or to real estate. Transfer of title to the 
shares is effected by a form of novation by which the right 
of the shareholder is surrendered to the corporation in re 
turn for its recognition of a new shareholder designated by 
the tansferor and the issue to him of a new certificate of 
stock. It is relinquishment of the ownership for the benefit 
of another, and the resultant acquisition of it by him 
which calls the statute into operation 

“The subject of the tax is not alone the transfer of 
ownership in shares of stock. It embraces transfers of 
rights to subscribe for or receive shares or certificates 
whether made upon the books of the corporation ‘or by any 
paper, agreement, or memorandum or other evidence of 
transfer. . .’ In the present case the generating course of 
the right to receive the newly issued shares of petitioner 
was the conveyance to it of the property of each of the cor 
porations to be consolidated. The new shares could not 
lawfully be issued to any other than the grantor corpora 
tion without its authority, and that authority could not be 
exercised for the benefit of third other than its 
own assenting stockholders The consolidation agreement 
thus imposed the duty on to issue the new shares 
upon receipt of the property, and at the same time made 
disposition to the stockholders of the two corporations of 
the correlative right to receive the 

“We think that disposition of the right 
to receive the stock taxable transfer quite as 
much as if the several legal relationships of the parties had 


whet 


receive 


any 





the transferee 


and veste d in 


persons 


petitione 


| 
stock 
this effective 


involved 


been established at different times and by separate docu 
ments. It is not doubted that there would have been 
taxable transfer if each corporation had conveyed its prop 


shares of stock to be 


and had later ordered 


erty to petitioner in exchange for its 
issued as the grantor might direct 


the certificates to be issued to its stockholders. The reach 
of a taxing act whose purpose is obvious as the present 
is not to be restricted by technic refinements But t 


do not discern even a technical difference of 
cance between such a transaction and that 


where the same duty to 


any signil 
now before us 


issue the stock is created and the 


same shift of the beneficiaries of it is effected simultane 
ously in a single document. No convincing reason is sug 
gested why the Act should be thought to tax the one and 


not the other 


Fevre 
] 


for the 


The case was argued by ir. Charles H. Le 
for the petitioner, and by Mr. A. F. Prescott 


respondent. 


Procedure—Intervention—Real Party in Interest— 
Counterclaim 

One whio is permitted to intervene as defendant may 
not file a counterclaim against the plaintiff arising out of a 
controversy solely between the intervenor and the plaintiff, 
which might be adjudged in a separate suit, and in which 
the original defendant is not an interested party. 

Chandler & Price ¢ v. Brandtjen 
et al, 80 Adv. Op., 28; 56 Sup. Ct. Rep., 6 


This case involved a question as to the propet 
procedure in regard to the filing of counterclaim by 
an intervening defendant in a suit in equity in the 


federal courts 
Brandtjen & Kluge, Inc., bi 


eht suit in the Dis 


trict Court Eastert New \ against lreeman, 
Inc., alleging ownership of a patent (No. 1,363,200 
for “Tmprovements 7 \uto1 tic Feed and Delivery 
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for Platen Presses,” 
infringing printing 
ing were sought. 


and that the defendant is using an 
An injunction and account- 
Sefore the defendant answered, Chan- 


press. 


dler & Price Company applied for leave to intervene 
as a party defendant. 
In its application for leave to intervene, the peti- 


tioner stated that it made and sold to the defendant a 
printing which the plaintiff complains, and 
that it intends to defend the suit. It also stated that 
the plaintift’s claim of infringement and threats of suits 


press, of 


against users of its printing press had injured its busi 
and its customers; that, although the 
plaintiff had long known that the inte 
were sold throughout the United States, 
did not sue 


Hess harassed 


venor s presses 


I 
> plaintiff 
the intervenor ; and finally, that the defend 
sufhcient interest in the 


ant had not result of the litiga 
tion to defend the suit on its own account 

On this showing, the intervenor was permitted 
to intervene as a defendant in the cause. In its answer, 


however, the intervenor set up a counterclaim on an 
other patent (No. 1,849,314), for “Improvements in 
Sheet Transferring Mechanism Printing 
owned solely by the 


, %9 
I resses 


Io! 
intervenor, and sought a decree of 


injunction and an accounting against the plaintiff. On 
the plaintiff’s contention that the counterclaim sets up 
a cause of action to which the original defendant is 
a stranger, the counterclaim was dismissed. This rul 
ing the Circuit Court of Appeals affirmed. On cer 


1 


tiorari the latter decree was affirmed by the Supreme 


Court in an opinion by Mr. Justice BUTLER 
It was noted first that the controversy is not with 
respect to the right to intervene, but is in relation to 


| 
} 


he right to bring the counterclaim 
Court, however, discussed the right of 


t into the suit he 
intervention, and 
pointed out that there was no showing that the peti 
tioner was entitled to intervene as a matter of right, nor 
that it rather than the defendant was the real defend 
ant in interest 


that it, rather tha the ndant 
arty in interest and that its counterclain 


hould be permitted so that the entire controversy 


Insists aes 





is the real | 


between 


the real parties may be settled in a single suit. But ir 
tervenor’s legal position in relation to the case differs es 
sentially from what it would have been had the bill named 


it as a defendant and alleged a cause of action against it 
n the infringement suit. Undoubtedly in such a case the 
petitioner, whether or not suable in that district ($48 
ludicial Code) would have had the right to entet1 ts ap 


pearance and make coun 


use 





ter i”? 


its defense, and also to set uy 
terclaim against plaintiff 


Here plai 
ft action is use by the defendant of a sing 
leged to infringe patent No. 1,849,314 owned by 


alle ged ca 


machine a 





interveno! 


and made the basis of the counterclaim in question. The 
bill neither alleges any cause of action nor prays judgment 
igainst the intervenor. Petitioner was sued and, until 
granted leave to intervene, it was a stranger to the suit 
The facts alleged in its application were not sufficient to 
show that as a matter of equitable right petitione: en 
titled to intervene The showing presents a situation 
familiar in patent infringement cases | ight against 

user where the maker of the accused article up ts 
application and in the discretion of the court permitted to 
intervene The record discloses 1 foundation for the 
claim that the defendant sued is not, or that the interven 


is, the real defendant in interest.” 
The Court further stated that there was no show 
ing that the issues involved in the counterclaim could 
not be separately adjudicated, and that the 
was not entitled to enter the suit in order t 
controversy between it and the 
| mn, the Court advertec 


thy 
1 1 


is connect 
contention based 


solely 


e petitioner s 


m Equity Rule 30, in contradistinctior 
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Rule Rule 30 prov ides that “The defendant by 
his answer shall set out his defense to each claim 
asserted in the bill Che answer must state 


any counterclaim arising out of the transaction which 1s 
the subject-matter of the suit, and may without cross- 


bill set up any set-off or counterclaim against the 
plaintiff which might be the subject of an independent 
suit in equity against him Ri 

Denying the petitioner’s contention as to the inter 
pretation of this Rule, Mr Justice BUTLER said: 

“Tt plain that the rule does not authorize one given 
the privilege to intervene as party defendant to set up and 
enforce against the plaintiff a counterclaim not available 


defendant and in which it had no interest. 
of the rule that denies intervenor the right to 


to the orig 
_onstructi 


set up the unterclaim in question is supported by Equity 
Rule 37 which declares: ‘Anyone claiming an interest in 
the litigation may at any time be permitted to assert his 
right by intervention. It is essential that the ap- 
plicant shall claim an interest in the matters there in 
controve between the plaintiff and original defendant. 


The purpose for which permission to intervene may be 
given is t the applicant may be put in position to assert 
n thet suit a right of his in respect of something there 


in dispute tween the original parties. Intervenor’s coun- 


terclai nvolving nothing in which defendant is con- 
cerned, doe not constitute the interest referred to in 
Rule 37 

“Exclusion from the litigation of that demand is con- 
sonant with reason and in the interest of justice. Intro- 
duction | ntervention of issues outside those that prop 
erly may arise between the original parties complicates the 
suit and ble to impose upon plaintiff a burden having 
no relation to the field of the litigation opened by his bill. 

In the absence of language definitely requiring it, the 
onstruction of Rule 30 for which the intervenor contends 
cannot re¢ nably be sustained. The counterclaim against 
the plaintiff is rightly dismissed.’ 

The case was argued by Mr. Wallace R. Lane 
for the petitioner, and by Mr. Dean S. Edmonds for 
the respondent 


Taxation—Income Tax—Capital Net Gains 

The date from which must be computed the two-year 
period of holding assets, for the purpose of the 1214% tax, 
is the date of the decedent’s death rather than the date of 
distribution of the estate. 


) Commtssioner of Internal Revenue, 80 
Ady. Op., 44; 56 Sup. Ct. Rep., 54 
rhis opinion disposed of five cases involving, in 
varying [01 a question as to the application of Sec- 
tion 10] the Revenue Act of 1928, which permits 
taxpayers, at their option, to pay at the rate of 12%% 
on capital net gains. The material provision is: “ ‘Cap- 
tal assets’ means property held by the taxpayer for 
more tl vo years * The question in con- 
rovers is whether property acquired from a de- 
edent through intestacy, or a general bequest, is, 
within the meaning of the clause, held by a taxpayer 
from the ite of the decedent's death, or from the 
late ution 
In an opinion by Mr. Justice Roperts, the Su- 
eme ( by divided bench, concluded that the date 
trom which the period is to be computed is the date 


if the decedent's death. Stating the contentions of the 
and of the taxpayers, he said: 


Commissi 
The mmissioner contends that until actual dis- 
tribution property cannot be said to be held by one having 
in interest in a decedent’s estate, and, even if this be not 
rue, Section 113 (a) (5), making value at the date of dis- 
buti e basis for calculating gain in such cases, re- 
tires that the word “held” in Section 101 (a) (8) be 


construed to set the same date as the time at which the 
holding shall begin. 

“The taxpayers on the other hand assert that prop 
erty is, in contemplation of law, held from the date of 
acquisition and one deriving property from a decedent's 
estate through devise, bequest or intestacy acquires the 
property at the date of death and holds it from that date; 
that so all prior acts using similar phraesology have been 
interpreted by the Treasury; that the re-enactment of these 
without significant change constitutes a legislative con 
firmation of the administrative interpretation; and that 
Section 113, having to do with the basis for the calculation 
of the tax, cannot alter the plain meaning of Section 101 
which prescribes the length of time property must be held 
to constitute it a capital asset. We conclude that the date 
of the decendent’s death is that from which the period of 
holding should be computed.” 

The basis for this ruling was thus explained: 

“In common understanding to hold property is to own 
it. In order to own or hold one must acquire. The date 
of acquisition is then, that from which to compute the 
duration of ownership or the length of holding. Whether 
under local law title to personal property passes from a 
decedent to the legatee or next of kin at death subject to 
a withholding of possession for purposes of administration, 
or passes to the personal representative for the purposes of 
administration,—the title of the beneficiary, though de- 
rived through the executor, relating back to the date of 
death,—is for present purposes immaterial. In either case, 
the date of acquisition within the intent of the Revenue Act 
is the date of death. 

“The Commissioner has heretofore administered the 
section upon this theory. As respects the Revenue Act of 
1921, he so ruled in 1923, and again in a very full memo 
randum in 1924. It was stated in briefs and at the bar 
that these rulings have never been cancelled or revoked, 
and the statement was not challenged. The repetition of 
the definition without material change in the subsequent 
acts, including that of 1928, amounts to a confirmation of 
the administrative interpretation. There is nothing in the 
section, its history, or the administrative practice, to en 
large or alter the connotation commonly ascribed to the 
word ‘held.’ ” 

The Court then considered the Commissioner's 
contention that an examination of the whole statute 
discloses that the purpose was to alter the preexisting 
rule. In support of this, the language substituted by 
the Act of 1928 in respect of the basis date for deter- 
mining value was relied upon. Dealing with this con 
tention, it was noted that there was no change made 
in the language defining capital assets as property held 
by the taxpayer for more than two years. Mr. Jus- 
ricE Roperts then added: 

“We think the argument cannot prevail. The Com- 
mittee Reports disclose no purpose to alter the rule laid 
down in the earlier statutes and reenacted in Section 101 
(a) (8). Congress must be taken to have been familiar 
with the existing administrative interpretation. The fact 
that the two sections deal with the same general subject— 
capital gains—is cited in support of the Commissioner's 
position that they ought to be consistently applied. There 
is, however, nothing novel in the naming of arbitrary ‘basis’ 
dates differing from the admitted dates of acquisition. . . 

Ir. Justice Branpers, Mr. Justice STONE and 
Mr. Justice Carpozo were of the opinion that judg- 
ment in each case should go for the Government, on 
the ground stated in Ogle v. Helvering, Commissioner, 
77 Fed. (2d) 338. 

The case was argued by Mr. H. B. Wassell for 
petitioner in No. 24, by Mr. Robert Driscoll for peti- 
tioners in Nos. 439 and 494, by Mr. George S. Fuller 
for respondents in No. 110, by Mr. Hugh W. McCul- 
loch for respondent in No. 111, and by Assistant At- 
torney General Wideman for the United States and 
Guy T. Helvering, Commissioner of Internal Revenue. 
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THE TORT LIABILITY OF CHARITABLE 


INSTITUTIONS 


Curious Differences in the 


Results Reached in Various States by the Decisions Dealing with 


This Question—Jurisdictions Which Deny All Liability to Strangers and Beneficiaries 


The ‘‘Nuisance Doctrine” 


in South Carolina—States Holding Charitable Institutions 


to Same Liability as Ordinary BusinessCorporations—Decisions in Other States 


and Principles Which Underlie Them 
Policy 


By Joun A. 
of the Pei 


WUember 


is to examine the lia- 
bility of charitable institutions towards recipients 
of its charity and to strangers or persons not re 
cipients of such charity for the negligent and tortious 
acts of their servants and employees, and for injuries 
sustained as a result of defects in premises improperly 
maintained. These questions have long been matters of 
serious controversy) Courts have quoted extensively 
from other jurisdictions, from text-writers, and from 
encyclopedias of law. Rash statements have been made 
concerning the weight of authority upon the question 
courts on diametrically opposite sides of the question 
each claiming its own decision supported by the prepon 
derance of cases. Nearly all analyses have been so in- 
accurately made that the writer was unwilling to use 
any material other than the f the courts 
in the Consequently, the treatment 
herein consists of an of the result reached in 
each state for which cases could be found and a citation 
of the supporting case or cases. Results, it is suggested, 
are more important than tl 


HE purpose of this 
} 


decisions 


various states 


7 
analysis 


he theory that the court uses 
to justify the decision reached. Bearing this in mind, 
the cases are classified herein as to results rather than 
as to theory. 

Fine distinctions and differentiations by several 
courts cause otherwise clear decisions to lose their de 
cisiveness. Massachusetts, Pennsylvania and Tennes- 
see, for example, attempt to distinguish between torts 
committed when the charity is being administered di 
rectly and when property of the charity is being utilized 
to raise money to carry out that charitable purpose. It 
is submitted that such this are futile. 
So, if we found two charitable hospitals operating side 
by side, each owning a half interest in the other, and 
using the income therefrom to carry out its charitable 
purpose, each would be liable for torts of its employees 
while in the other hospital but not while in its own. 
Correspondingly, if they traded those interests to each 
other so that each owned its own building exclusively, 
each would divest itself of such liability. Trust prop 
erty is given to a charity in order that the income there 
from will maintain the institution. If the institution is 
to be exempt as to a portion of the property thus given, 
there is no reason of logic or of policy that demands 
that it be held liable as to another portion of such prop 
erty; if it be held liable for part of its trust property, 
logically then, the same rule should be applied to all. 
The individual result matters not as much as consist- 
ency—it is, indeed, th vacillation of 
evident confusion 


distinctions as 


e constant some 


courts that has caused the 





-The Trust Fund Doctrine—Public 
etc. 

APPLEMAN 

ria, Illinois, Bar 


One more thing must be borne 


necessarily true that where an attempt is made to de- 
duce general principles from court dicta such language 
may be misinterpreted and the court thereby cast into 
the wrong classification. Also, cases statutes may 
have been decided or passed of which the writer, with 
limited library facilities, may be unaware, and this may 
deflect the accuracy of this article to som«e degree It 


is felt, however, that this will be true in very few cases 
that in the great majority of the stat 
cases have been examined and the materia 


No material was found 


the recent 


brought up 
North Da- 


to recent date. 


kota, South Dakota, Delaware, Idaho, New Mexico, 
Florida, or Vermont. The other states are treated 
herein.! 


Perry, an eminent authority on trusts, stated: “It 
is almost universally held that those who are 
the benefits of the charity, for example, 
charitable hospital or pupils ata school or colle ge which 
is a public charity, cannot recover from the corporation 
or from the trustees for injuries due to the negligence 
of an employee where it does not appear that there 
was negligence in selecting the employes 
ot the decisions the reason given is that the use of char- 
itable funds for the payment of dama; 

diversion of the funds to an unauthorized purpose. 
Other decisions have been based upon the reasoning 
that the principle of respondeat superior entirely 


receiving 


patients at a 


In some 


res would be a 


— 


y fails 
of application in cases of charitable trusts of a public 
nature, since the trustees or the corporations are not 
conducting the charities for profit to themselves or to 
the portion of the public which they serve. The courts 
which proceed upon this principle exempt the charitable 
corporation, or the trustees of an uninc 
ity, from liability for torts of agents 
committed upon those who are not recipients of the 
charity.” Chis statement 
with the exception of the last assertion, 
correct. It introduce the underlying 
ciples of the subject to the reader. 

Illinois applies the rule that a charitable 
tion is liable neither to beneficiaries nor to 
to the charity under any circumstances. The famous 


rporated char- 

r employees 
is clear and concise and, 
is in the main 


serves to prin- 


institu- 


strangers 


1. Professors of tort law at the colleg Law at the 





State universities of Florida, North Dakota, and Idaho have re 
ported their inability to find cases in those states. The others 
have not been heard from as yet 

2. Perry, Jarius 1 Treatise on th f 5s and 


Trustees—(7th Ed.), Vol 745,—p 


I I, Sec 
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case of Parks v. Northwestern University® asserted 
that rule as to beneficiaries, and the rule has since 


1 


been extended to apply without restriction to third 


parties.* The trust fund theory is clearly the basis of 


reasoning upon which Illinois reaches the result given.° 


\nother important jurisdiction which denies all 
liability in the ordinary case to charitable organizations 
is Massachusetts. An early leading case upon this 


subject seeming to hold that there would be liability 
if negligence were shown in the selection of competent 
servants® was definitely overruled in a carefully con- 
sidered case appearing in 1920." The present rule 
has been extended to apply to third persons and stran- 
gers as well. However, a certain exception is drawn 
by the court in 1930° in accordance with a suggestion 
in an early case, and the court imposed liability for a 
tort committed on premises of the institution devoted 
to the raising of money with which to carry on the 
charity es other words, a distinction is drawn between 
torts committed in the direct administration of the 
charity se torts committed in deriving funds with 
which to carry on the charity. This distinction, later 
clarified by the same judge,’® seems to be logical 1 
theory but extremely futile in practical administration. 
Missouri presents some of the most consistent and 
well-reasoned cases } upon this subject, coupling the 





3. Par v. Northwestern Uni siversity (1905), 218 Ill. 3sf, 
75 N. E. 991. “The funds and property thus acquired are held 
in trust, and cannot be diverted to the purpose of paying dam- 


ages for injuries caused by the negligent or wrongful acts of 
its servants and employees to persons who are enjoying the 
benefit of the charity. An institution of this character, doing 
charitable work of great benefit to the public without profit, 
and depending upon gifts, donations, legacies, and bequests made 
by charitable persons for the successful accomplishment of its 
beneficial purposes, is not to be hampered in the acquisition 
of property and funds from those wishing to contribute and 
assist in the charitable work, by any doubt that might arise 
in the minds such intending donors as to whether the funds 
supplied by them will be applied to the purposes for which they 
intended to devote them, or diverted to the entirely different 
purposes of satisfying judgments recovered against the donee 
because of the negligent acts of those employed to carry the 
beneficent purpose into execution.” 
j 


_ City of Chicago (1913) 258 IIl. 494, 101 
N. E. 960. Here the driver of a truck belonging to the public 
library collided with an automobile driven by a third person. 
Here, clearly, the plaintiff was a total stranger to the charity. 
Regardless of this, the court in its dicta states: “A purely 


charitable organization is by the weight of authority held not 
liable for the torts or neglects of its servants in the perform- 
ance of their duties in carrying on the work of such corpora- 
tion.” However, this is purely obiter, as the defendant was 
held not to be a charitable corporation. 

5. The case of Hogan v. Chicago Lying-In Hospital (1929) 
335 Ill. 42, 166 N. E. 461 is sometimes considered to be an 
authority upon the question of the inability of a stranger or 
third persor to recover However, the child born in a chari- 
table materr hospital is usually considered a beneficiary. The 
dicta of the case is sweeping enough to lend strength to the 
current interpretation inasmuch as the case adopts most of the 
language of the Parks case, le aving out the restrictions con- 
fining its application to beneficiaries. Another case in point is 
Tollefson v. City of Ottawa (1907) 228 Ill. 134, 81 N. E. 823 

6 Mel ald v. Mass. General Hospital (1876) 120 Mass. 


7. Roosen v. Peter Bent Brigham Hospital (1920) 235 
Mass. 66, 126 N. E. 392 ‘The inevitable result of our own 
decisions is to relieve a hospital from liability for negligence 
of the managers in selecting incompetent subordinate agents as 
well as for the negligence of such subordinate agents selected 


with care.” This was affirmed by Glaser v. Congregational 
Kehillath Israel (1928) 263 Mass. 435, 161 N. E. 619. 
8. Zoualian v. New England Sanatorium and Benevolent 
{ssociation (1918) 230 Mass. 102, 119 N. E. 686. 
\ v. Morgan Memorial Co-op Industries and 


1930) 272 Mass. 121, 172 N. E. 68. 
Guild of St Aanes (1933) 284 Mass. 300, 





rts v. Kirksville College of Osteopathy and Sur- 


e 1929) 16 S. W. 2d 625 


more desirable ground of public policy’? with the more 
common one of the trust fund doctrine’* in order to 
reach the desired result. Its decisions settle the ques- 
tion clearly as to both strangers to the charity and as 
to beneficiaries. 

Colorado,'* Kentucky,'® Maine,'* Maryland,'* Ore- 
gon,'* Pennsylvania,'* and South Carolina,” all seem 

12. Eads v. Y. W. C. A. (1930) 325 Mo. 577, 29 S. W. 2d 
701. “While it must be conceded that there are strong argu- 
ments in favor of holding a charitable organization liable tor 
negligent injury to a servant or stranger, or for that matter 
even to a recipient of its charity therefore . . . the courts of this 
state, upon careful consideration, have dec ided it is better public 
policy to hold them exempt.” 

13. Hope v. Barnes Hospital (1932) 227 Mo. App. 1055, 55 
S. W. 2d 319, 

14. ee holds to a peculiarly pure trust fund doc- 
trine. See St. Mary's Acade my _of Sisters of Loretto of City 
of Denver v. yr tok he (1925) 77 Colo. 463, 238 Pac. 22, and 
Brown v, St. Luke’s Hosp. Ass'n (1929) 85 Colo. 167, 274 
Pac. 740. In the first case, the court makes the distinction that 
where the charity owns property extraneous to the trust funds, 
a judgment may be rendered against it as against an individual, 
but such judgment could not be paid out of the trust funds. 
Where the charity has none but trust property, it is clear that 
it is entirely exempt. 

15. An early case held that a patient could not recover 
but refused to pass on the question of liability to strangers, 
or upon whether there would be liability if negligence in the 
selection of servants were shown. Three years later, the court 
passed squarely upon these issues and subsequently affirmed 
that decision. See Emery v. Jewish Hospital Association. 
(1921) 193 Ky. 400, 236 S. W. 577; Pikeville Methodist Hos- 
pital v. Donahoo (1927) 221 Ky. 538, 299 S. W. 159; Walliams 
Adm’x v. Church Home for Females and Infirmary for Sick 
(1928) 223 Ky. 355, 3 S. W. 2d 753; Van Pelt v. City of 
Louisville (1934) 77 S. W. 2d 942. 

16. Only one decision could be found in Maine upon this 
subject, but it seems to commit the state to the trust fund doc- 
trine. If it does so, even though the decision pertains only to 
beneficiaries, the only logical result is that it will extend to 
third parties as well. Jensen v. Maine Eye and Ear Infirmary 
(1910) 107 Me. 408, 78 A. 898. 

17. The early Maryland case of Perry v. House of Refuge 
(1884) 63 Md. 20 established the law in that jurisidiction, this 
decision being repeatedly affirmed. It was extended over later 
to apply to third persons, the trust fund doctrine being used: 
Weddle v. School Comm’rs (1902) 94 Md. 334, 51 A. 289; 
Martin v. Moore (1904) 99 Md. 41, 57 A. 671; Loeffler v. 
Trustees of Sheppard and Enoch Pratt Hospital (1917) 130 
Md. 265, 100 A. 301. 

18. In an early case, Oregon denied recovery to a child 
invitee, a stranger to the charity. The language is ambiguous 
and somewhat misleading. See Hill v. President and Trustees 
of Tulatin Academy and Pacific University (1912) 61 Ore. 
190, 121 Pac. 901. In two later cases, however, this ambiguity 
is resolved in favor of the charity and the trust fund doctrine 
is adopted. O’Neill v. Odd Fellows Home of Oregon (1918) 
89 Ore. 382, 174 Pac. 148; Hamilton v. Cornwallis General 
Hospital Association (1934) 146 Ore. 168, 30 Pac. 2d 9. 

19. Decisions in this vast state were surprisingly hard to 
find. The early cases seem to commit Pennsylvania to the 
trust fund doctrine and this does not seem to have been reversed 
in any decision. This exemption would apply even when a 
stranger is the plaintiff. See Fire Ins. Patrol v. Boyd (1888) 
120 Pa. 624, 15 A. 553; Gable v. Sisters of St. Francis (1910) 
227 Pa. 234, 75 A. 1087; Wildoner v. Central Poor District of 
Luzerne County (1920) 267 Pa. 375, 110 A. 175; Betts v. Y. M. 
C. A. (1921) 83 Pa. Sup. Ct. 545 wherein the court refers to 
the inapplicability of respondeat superior. In Winnemore v. 
Philadelphia, 18 Superior 625, it appears that Pennsylvania falls 
in line with Massachusetts and Tennessee in holding that dam- 
ages for injuries occurring on premises not directly used in the 
administration of the charity must be charged as other items of 
upkeep. This is perhaps the best reasoned of the cases adopt- 
ing this type of modification. Since this case apparently is not 
reversed or overruled, it seems to state the Pennsylvania rule. 

20. South Carolina commits itself in early cases to the 
trust fund doctrine, both as to beneficiaries and as to third 
parties. A strange exception to this doctrine will be noted a 
little later. In Lindler v. Columbia Hospital (1914) 98 S. C. 
25, 81 S. E. 197, the oa evades a direct decision of all the 
issues. Two years later, in Vermillion v. Women’s College 
of Due West (1916) 104 S. C. 197, 88 S. E. 649, the broad 
exemption is placed on reasons of public policy. “The rule of 
total exemption is, perhaps, without exception based on grounds 
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to exempt the charit bsolut in the ordinary cas¢ 
1.e., there must be some special or unusual circum 
stance to create liability in the charitable institution 


For example, South Carolina has allowed a re 
covery under the nuisance doctrine Here the plaintiff 
owned a lot adjacent to Furman University, and his 
residences had been in considerable demand for rental 
purposes. A baseball lot was erected next to his prem 


ises, and the batting of balls upon his yard, the tra 

pling of the garden in an eftort t recovel them, the 
great parking of cars, and noise managed to constitute 
a nuisance. He brought suit, praying for an injun 
tion and damages in the sum of $5,000. Upon being 


non-suited by the lower court, he promptly carried up 
the decision. The higher court found it necessary to 
reconcile its new idea with that of the Vermillion case, 
but proceeded to allow the plaintiff his motion for a new 
trial, making it clear that he had an undoubted right 
to recover the damages he ved for They placed 
their decision upon the ground that to deny the plain 





g 
tiff a right to recover would be taking his property with 
out due process of law contrary to the state constitu 


tion. So, South Carolina arrives at the peculiar result 
of denying recovery in all instances for personal injury 
but permitting recovery in one type of case for prop 
erty damag¢ The result would seem to be that if the 
plaintiff had been struck and seriously injured by one 
of the batted balls in the instant case that he could re 
cover for the property damage but not for the personal 
injury incurred. If the constitutional aspect of the 
question did bother the court to any degree, it seems 
that it could have been resolved favorably for the plain 
tiff by permitting an injunction to be granted but deny 
ing pecuniary damages. This was done in Illinois 

At all events, it should be remembered that no one 
has a vested right in any rule of law, and that property 
may be subjected to reasonable regulations for the pub 
lic welfare. The restrictions of either Federal or State 
Constitutions are usually onl onsidered to refer to 
action by or under the authority of some state instru 
mentality and not to the acts or encroachments of one 
individual upon another. It is usually conceded that 
a state need not give a remedy for a tort where the 
granting of such remedy would violate the public pol 


icy of the state In other states where actions were 
of public policy its logical applicat quires exemption of 
public charities for the torts of their superior officers and 
agents as well as those of their ser ts or employees, whether 
these be selected with or without duc ire.’ 

>I Peden v. Furm 17% 1930) 155 S. C. 1, 151 
S. E. 907. “Appellant's action against Furman University is 


not based upon negligence or upor ciple of respondeat 











superior. He asks no damages against the university on ac 
count of the negligence of any of its agents or servants or « 
the university itself constitutes lisance and amounts 
to a taking of his property without just compensation first 
being had, contrary to the Constitution of South Carolina” 

(This differentiation that the urt attempts to make betweet 
property damage caused by the maintenance of a nuisance and 
other torts would seem to have on in either logic 
or law.) “There is no doctrine of public policy that would 
permit the university to commit the acts of trespass, as alleged 
and testified to in this case r to authorize it to so damagt 
and use plaintiff's property in su 4 manner as amounts t 

taking of his propert On the ntrar ur courts have de 
cided that not even a county or the state has the right to take 
the property of one of its citizens in violation of the constitu 
tional provisions prohibiting the taking of property without 
just compensation fi being made In our opinion, a 
eleemosynary institution cannot use its property in such a way 
as to prevent others from enjoying the use of theirs, and if 

uses the property in such a manner as to become a nuisance, it 


makes them liable for damages 


22. Deaconess H te. ¢ 104 Ill. App. 484 








brought t ecover for tortious injut perty, the 


constitutional aspect did not enter into the court’s con 


sideration Che writer believes that the nstitutional 
question is extraneous to the problem—that it is really 
a cloak or subterfuge for the court’s decisio1 We have, 
however, by this method found an arbitrary exception 
to the general rule obtaining in this sta 

Chere seem to be only two state \ hold il 
itable itutions directly to the sam ity as the 





rdinary business corporation or indivi Chose are 


\ New Hampshir« There is some 


linnesota 








juestion as to whether or not Alab: would fall 
within this classification. Its decisio1 ve discussed 
late innesota, very clearly and wit it equivoca 


that it would be undesirable pul 
exemption whatsoevel Ne 


discusses the trust fund theory at leng 





to gr 





it as being contrary to that state’s inter 


dictates of public policy. 


\nother line of cases arrive at the result of barring 
beneficiaries from any recovery unde ll circum 
stances, but where a third party is the plaintiff holding 
the charity to the same liability as any individual 





Only five states would seem to be properly included 





1, and one of them, Rhode Island nly falls pat 
within this group The theory ti plied Walvel 
favorite ground for barring a recipient of the 

ty \ stranger to the charity has made no such 
Walver and can there tore, recover as a nst ny thet 
































Khode Island seems to be the n state in which 
the public policy upon the question is determined in 
any degree by the legislature rather than by the court 
Che early rule which would allow a beneficiary to re 
cover in any instance where negligence in selection 
ap] eared was < hanged to some extent Dy i Statute 
w! s a charitable incorporated hospital trom 
liability to a recipient of the charit iny mstance 

see Phoenix Assura e { npa 

irmy (1927) 83 Cal. App. 455, 256 Pa 106, where 
plaintiff's car was wrecked by the egligent driving f the 
agent of the charity Recovery was allowed under the Ca 

ia rule, with no mention being mad he stit 
juestion see also 12 ¢ J. p. 1279 whe t stated 
the public authorities may legalize uses of | rty which are 
nuisances for which an action would otherv ‘ f 
the injured person or community; and such act t deprive 
any person of property without just compensat Citing 

if v7. Camorid 126 Mass. 438 

24 V 1 erman Evange I 120 $4 
Minn 3, 175 N. W. 699: Borweg f Owa 
1933) 190 Minn. 393, 251 N. W. 915 \ er v. Sump 

Vethodist-Episcopal Church (1928 n. 394, 219 
N. W. 463 where an interesting discuss! t roblem 
ivel and the urt holds that a charit t first comp 
Sate those 1 red ts operat he i 

dispense enefits 
L’omen’s Hos} d 1906 
N. H. 556. It will be noted that this é t recent at 
that it does t have all of the issues pr * nv r a 
omplete discussion of this problem direct] re it. It seems 
iowever, to be the only real expressior thorit n this 
irisdiction ups the problen The language the urt 
ough dicta at the best, is sweeping and g g t 
pe t ver all situations presented t 
le finite the trust fund doct: 
ai) See 17 ‘ i t¢ l node isid ] SSU 2 
|. 411; Bas v. Salvation Army (191 R. | 2, 85 A 
20 These tw ases, 1f strictly interpreted see t licate 
at a stranger uld recover in any imstancs gligence and 
that a beneficiar ould also, unless the offe g servant were 
i physician or In that situation, the irt considers then 
e agents of the beneficiary and requires ot e care t ‘ 
<ercised in their selection This reasoning t ll e not ed, 
yplies the theor the inappli ability b 
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hatsoc Further than that the statute does not 

to al f charity other than an incorpo- 
| would oo to remain 
ght of third parties to 
tled by the Basabo case, supra.** 
a more customary 
policy upon this mat- 
Alabama,*® Nebraska,*° 
While Alabama has not 


nd (1923) Ch. 248, sec. 95, 


rated hi the common law 
toree P ule as to the 
recover is definitely set 


re to 





assembly of 
contribu- 


rporated by the general 
part by charitable 
shall be liable for the neglect, careless- 
acts of any of its of- 
nanagement of, or for the 
tients or inmates of such 
go¢ to make the offending individual per- 
What the court would do if the injury resulted 
id not from a_ personal 


sloyee, is not quite clear 


es vant skill of r the malicious 





efective premises at 
, 
I 


although it is a charitable 
corporation, for injuries to 
{ gence of its servants and 
gent re and management of its horses and teams 
e ¢ l ts poses, though it is not shown 
r alles that there has been any lack of care or diligence 

the part t ndant in the selection or retention of 


Association (1915) 
\ls uma Baptist Ho ae Board 

26 Ala. 109 145 So. 443, and S. L. O. W. 
e 116) 198 Ala. 332, 73 So. 519. These 
cases pe! t re very t strangers and to third persons, going 
r very to pay patients. None deals di 

right of recipients of the charity to recover, 

seems to im] ly that recovery would be denied 


29 . , 2 M firmary 





Benevolent Asso- 
at 2 N W. 1120, and in Sibilia v. 
Pas uw Hospital (1931 121 Neb. 860, 238 N. W 
v5 | l t right of a patient to recover 
for services rendered. This 

to third persons in Marble 
Hosp f Omaha (1918) 102 Neb. 343, 
} vation Army (1933) 125 
third persons, the same 
were an ordinary 


0 | n v. Nebra ” rium 





W. 549. Thus as to 


though tl defendant 


t early cases Doz v. Harper Hospital (1894) 

Micl 60 N. W. 24, and the Pepke case 130 Mich. 493, 

0 N. W 8 the court has the question of the right of recip 
nts of t arity to recover. It dicta sweepingly adopts 
he trust loctrine, and it appeared that the court would 
parties. In Bruce v. Central 
110 N. W. 951, 147 Mich 
hepherd (1909) 158 Mich 
» situation presented where 
arity. The court in these 
' liscussion, they stated that 
wou trary to the dictates of public policy to leave 
1 that the court would have no 

ke any mption which could not be based 

ntract or waiver! lo do otherwise would be 

rit) ; far to violate the law with 

injured thereby. In 
aries the court again denies 
used in the early cases. 
reference is made to the 
hird parties had been the plaintiffs 
the present court disapproves of 
nt search, the writer was unable 
intermediate cases, and 
nt the law. See Bruce v. Henry Ford 
N W. 813; Greatrex v 
spital (1933) 261 Mich. 327, 246 


“er «» House of 7S 


® norm 1 remedy to the person 


the sweeping language 


1 . . 
Chose eat uses are cited and no 





lirectly overruling the 


Men's Christian Asso- 
798 flatly rejects the 


) ’ ae wt Deane wo Wad 

ition 29) 51 Nevada 372, 277 P 
trust fund doctrine and that of negligent selection, resting . 
lecisiot t beneficiary on the basis of waiver. Thus, i 
but a beneficiary has no case 
whatsoever This case gives an extensive discussion of the 


squarely decided the question of the right of benefi- 
ciaries to recover, the other issues are definitely settled. 
Michigan early applied the trust fund doctrine where 
cases involving beneficiaries were presented. In later 
cases where the plaintiff was not a recipient of the 
charity, the court restated the trust fund doctrine but 
seemed to agree that it would have no application where 
the plaintiff was not a beneficiary. The real basis 
of the decisions, therefore, would seem to be waiver 
and not trust funds. Where a suit was brought by a 
beneficiary couched upon the theory of implied con- 
tract to select competent servants, the Michigan court 
refused to be ie. «stray from its position, stating: “Nor 
is there any magic in the use of one term instead of 
another when the gravamen of the act complained of 
is the negligence or mistake of a servant of an eleemosy- 
nary institution, exempted from liability by law under 
these circumstances.’”** The holding of Michigan 
would seem therefore, to accord precisely with the 
major premise of the states in this group. Nevada's 
holding, while dicta in some respects, is very clear on 
the question. 

New York, because of its great number of holdings 
and the slight differences in the factual setup of each, 
has often been erroneously analyzed. Because of its 
minute technicalities and the importance of its deci- 
sions, it can scarcely be placed anywhere but in a sep- 
arate classification. The trust fund doctrine was early 
rejected in this state.** Then after the doctrine of im- 
plied waiver had served as a basis for decision in the 
Schloendorff® case and in the Supreme Court holding 
in Phillips v. Buffalo General Hospital,®* the Court ot 
\ppeals made it clear that affirmance in the latter case 
meant affirmance of the result only and not of the 
doctrine of waiver.** Thus Cardozo later in the case 
f Hamburger v. Cornell University®* pointed out that, 
while the doctrine of waiver has not been expressly 
overruled, there is dicta both for and against it, with 

1e latter predominant in the more recent cases. That 
is, it should be noted, in contravention to his own de- 
cision in the Schloendorff case. The strict limitations 
of the waiver doctrine proved unsuitable and we find 
that the court soon began to impose liability upon 
charities where due care was not used in the selection 
of non-administrative persons, such as physicians and 
nurses in hospitals, or professors and teachers in univer- 
It seems that a broader rule of liability might 
yr the theory that the court 


sities. 
have been applied here but fi 
adopts to fit this type of case—i.e., of the inapplicabil- 
ity of respondeat superior. In other words, the court 
chooses to consider such persons to be the agents or 
servants of the beneficiary and not of the charity,*® 
but the cases do require that due care be used in the 
selection of such persons.*° Some cases prove rather 
confusing to the hasty reader, as they speak of the 
exemption of the charity in such an instance without 


\3, See Greatrex case, supra. 

34. Hodern v. Salvation Army (1910) 199 N. Y. 233, 92 
N. E. 626; Kellogg ve Church Charity Foundation of Long 
sland (1911) 203 N. Y. 191, 96 N. E. 406. 

35. Schloendorff v. Society of New York Hospital (1914) 
211 N. Y. 125, 105 N. E. 92. 

36. (1924) 202 N. Y. S. 572. 

37. (1924) 339 N. Y. 189, 146 N. 4 199. 

38. (1925) 240 N. Y. 328, 148 N. E. 543. 

39. Phillips v. Bufalo General Hospiaa supra; Mills v. 
Society of the New York Hospital (1934) 274 N. Y. S. 233; 
Grawunder v. Beth Israel Hospital Ass'n et al (1934) 272 
N. Y. S. 171. See cases also in note 40. 

40. Hamburger case, supra; Barr v. Brooklyn Children’s 
lid Society (1920) 190 N. Y. S. 296; Goodman v. Brooklyn 
lebrew Orphan Asylum 178 App. Div. 682, 165 N. Y. S. 949. 
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mentioning that due care must be used in the selection 
of the offending individual.*t It is clear that under the 
New York rule strangers or third parties may recover 
exactly 
The question of whether or not there 
for the acts of ordinary administrative 


the ordinary business corporation.* 
would be liability 


agents acting 


as against 


in an administrative capacity has not been squarely 
passed upon by the highest court The eminent Car- 


dozo ‘goes so far as to assume his dicta that in such 
a case liability would exist.** In 1934, a Supreme 
Court judge passed squarely upon the issue and ven- 
tured to puede the dicta of the Court of Appeals, 
even citing certain of its language in support of his 
Whether or not this will stand will have 
future cases. The writer is in 
reasoning in New York 


decision.** 
to be determined by 
clined to believe that from the 
cases it is much more likely that the dicta of Cardozo 
will be squarely adopted. It will be noted in this con 
nection that two New York cases have held the charity 
to an absolute liability where it performs an unlawful 
act—i.e., such as performing an unlawful autopsy.’ 
The greatest number of jurisdictions and probably 
the real weight of authority upon this question arrives 
at a result greatly paged to that of New York. The 
conclusion reached is that strangers and third parties 
may recover just as against an ordinary corpor ation or 
individual—it is no defense that the charity has exer 
cised due care in the selection of its offending servant 
or employee. As to beneficiaries, however, the defense 
of the charity must be that it exercised due care in the 
selection and retention of its servants and employees. 
If such be not proved, the recipient of the charity may 
maintain an action against the charity successfully. (It 


will be noted that some jurisdictions cast the burden 


of proving such negligence upon the plaintiff. ) Juris- 
dictions which follow this view are, namely, Califor 
nia,*® Connecticut,*? IUndiana,** Iowa,*® Louisiana, 
Montana,®! New Jersey,®? North Carolina,°* Ohio, 


Oklahoma,** Texas,®* Utah,®* Virginia,®°* and West Vir- 


ginia.*® 


There are a number of interesting things apparent 


in the discussion of the group of states herein in- 

volved. More than any other group of states, it tends 
41. Mills v. Society of the New York Hospital, supra; 

Stearns v. Ass'n of the Bar of New York (1934) 276 N. Y. 5 

390; Meshal v. Crotona Park Sanatarium, Inc. (1935) 276 

N.Y. S. 989. 

“42. See Schloendorf, Grawunder, Hamburger, and Stearns 


cases—all supra. 

43. “For present purposes we assume without deciding 
that the defendant is liable in like degree to students and to 
strangers for the negligence of servants.” 240 N. Y. 328, 148 
N. E. 543. Since there is an absolute liability toward strangers 
for the negligence of this necessarily assumes that 


servants, 


the same would be true toward students, who are true recipients 
of the charity. 
44. Stearns case, supra ‘The exemption of charitable 


corporations from liability for the negligence of its agents and 
servants upon one theory or another, has been firmly established 
in the law of almost every state As between the dispenser 
of public benevolence and the unfortunate victim of negligence, 
the law has determined to protect the former at the expense ot 
the latter. As a matter of public policy, no distinction based 
upon logic or expediency can be made between administrative 


and non-administrative acts.’ 


45. Grawunder case, supra. See also Darcy v. Pres 
terian Hospital 202 N. Y. 259, 95 N. E. 695 
46. California adopts in clear language the holding that 


the charity (and pay patients are pl aced in 
this category) the duty of the charity is to exercise due 
care in the selection of its servants and employees. Thomas v. 
German Gen. etc. Soc. 168 Cal. 183, 141 Pac. 1186, Ritchie v. 
Long Beach Hosp. Ass’n (1934) 34 _P. 2d 771, and Armstrong 
v. Wallace (1934) 37 P. 2d 467. The 4 as to the right of 
third parties to recover is set out clearly 1 Phoenix 


as to recipients of 
| 
only 
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to get away from legal fiction and the support of old 
theory. ‘The decisions of practically every state dis- 
cussed in this group rest upon the broad ground of 
public policy. The courts simply state that to them it 
is desirable public policy to require the charitable in 
stitution to use care in the selection of its employees, 
and, if they have done so, then to deny a right of ré 
covery to persons who have sought its benefits. They 
further feel it undesirable to exempt a charity where 


the plaintiff is a stranger or third person. This cast 





ing ti of legal fiction is much to be commended. 
( Company of London v. Salvatio m Army (1927) 83 Cal. App 
$55, 256 P. 1106. 

47. The holding of Connecticut is subject to some doubt 
[he early case of Hearns v. Waterbury Hospital held that a 
patient in the hospital is a participant in the charity an lds 
that there is no liability for the tortious acts I a servant se 
lected with due care. (1895) 66 Conn. 98, 33 A. 595. The 
later case of Cashman v. Meriden Hospital (19 117 Conn 
915, 169 A. 915 states in one sentence that lia ty will exist 
where negligence is shown in the selecti f incompetent 
physicians and nurses, and in another states: “The courts ar¢ 


practically agreed that a charitable institution 1 
to those who avail themselves of its 
that may be sustained through the 
agents, or servants.” It would certainly 
the selection of servants is negligence on the part 
agers, and that the court’s language not 
could be. See also Hawthorne v. Blythewood (1934) 


benefit 
negligence 


seem tha 











617, 174 A. 81. In a case involving the right of an invitee or 
the premises of a charity to recover dama the cour Ids 
that since an invitee is not a recipient of harity that he 
may recover as against any other property owner hen 7 
General Hospital Society of Connecticut (1931) 113 Conn, 188, 
154 A, 435 

48. An early Indiana case attempted to introdu 
fund doctrine. Williams v. City of Indianap 
App. 414, 60 N. E. 367. Later cases gradually shelved this d 
rine until the result reached is that beneficiaries may recover 
if due care l serval and 


has not been used in the selection of 
employees and that a third person or stran n 








gardless of the care used in the selection of the offending agent 
Winona Technical Institute at Indianapolis v. Stolte (1909) 173 
Ind 39, 89 N. E. 393; Old Folks and Orphan Children’s Home 

Roberts (1925) 83 Ind. App. 541, 149 N. E. 188. Pay pa 
tients are placed as in most jurisdictions on the same basis as 
other beneficiaries. St. Vincent’s Hospital (1924) 19 
Ind. 350, 144 N. E, 537. 

49. One of the acutest lines of thought is drawn in the 
Iowa decision of Mikota v. Sisters of Mer« 918) 183 . wa 
1378, 168 N. W. 219. Instead of the usual sweeping state ment 
that if negligence were shown in the selection of ing 
servant that recovery might be had by a beneficiary, the fol 
lowing is made: “When the injury is traceable to the negli- 
gence of the servant, there is no liability. If the case rested 


on the negligence of the defendant in the selection of incompe 
tent servants, then it should appear affirmatively that the inju 





is traceable to such negligence. Even an incompetent servant 
may be negligent and if the injury is traceal to such negli 
gence and not to the incompetency, then there is no | l 
under the rule herein before stated.” Whether or is 
distinction is wise is a matter of personal opinion, but the dis 
tinction is a nice one and Iowa seems to be the only state 
whch has expressed herself in this wise [he case does not 
ion before it the problem of a third person as plaintiff, 
and any language pertaining thereto is only dicta How 


ever, this dicta states definitely that an outsider or third perso 


could recover. 





50. It is not entirely clear whether the courts 
intend to permit recipients of the charity to recover if 
is not used in the selection of servants. The cases of / 
St. Francis Sanatarium (1925) 2 La. App. 305 and Thibodaua 


Sisters of Charity of the Incarnate Word (1929) 123 5 
166 expressly make this the test of liability. [ case 
places pay and charity patients on the same bz latter 
case brings out expressly that the nurse in question had been 





selected with due care. The confusion arises from such cases as 
Bougon v. Volunteers of America (1934) 151 So. 797 and Unser 

Baptist Rescue Mission et al. (1934) 157 So. 298 which state 
that beneficiaries cannot recover and fail to mention whether or 
not due care in the selection of servants is necessary. Since 
these two cases are concerned primarily with holding that a 


third party or stranger can recover in any , their state- 
ments in regard to patients cannot be given too much a 


instance 


uthority 
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Public policy is a thing which changes and adapts itself 
to public need—it is much more versatile than the hard 
shelled doctrine of trust funds or the inapplicability 
of respond tperior. 

It must not be assumed, however, merely because 
these states fall into the same general classification, that 
if the sar ise were presented in each one of them 
that identi results would be reached. Oklahoma, for 


1 ' 


example, is the only one of these states that places pay 
patients on t same footing as third persons—the other 
as recipients of the charity. 














Other d es will be apparent to the careful reader 
upon study of the footnote cases. The holdings of 
Connecticut, Louisiana, Montana, New Jersey, North 
Carolina at tah are still a little hazy because of the 
paucit ecisions directly upon the various ques- 
tions. | I lowa, Ohio, Texas and Virginia 
should be pecially noted for their clear and concise 
oldings this question 
In t t group under discussion we may say 
n gene that the states hold that a charity has an 
equal d d recipients of the charity and to third 
persons y to exercise due care in the selection 
It is pr then, that Louisiana accords with the other states 
ft 
ecisi e found in Montana relevant 
to the p ‘ t doe t deal with the question of the 
right I third per being concerned directly 
ly with t right of a beneficiary to recover from a hospital 
maint e « er ration. This case allows re 
very t I ent of the arity if due care be not used in the 
ele t | ffendir yy servants see B rogcas Ureg "i 
Shor et 1925) 73 Mont. 407, 236 Pac. 1069. Be 
t that this states only a modified view of the 
trust 1 ¢ hic \ ld reality seem to be more 
accurat a type A er doctrine, it seems most 
logical that n the question of the right of a stranger to 
re é ly presented that such a recovery will be al 
lowed as ‘ " other rporation 
e New Jersey decisions that a third 
art ‘ dless of the care used in the selection 
of sé els ry Hospital (1932) 160 A. 
644; Vi f st-Episcopal Church (1934) 
112 N », 170 A. 237 \s to beneficiaries, some doubt 
till ¢ court has refused to pass directly upon the 
issue of 1 ry when negligence is shown in the selection of 
ervants est . irely before it. The implica- 
$ t su negligence would probably 
ifford a f recovery even to a arity patient. D’ Amato 
Ora rial Hospital (1925) 101 N. J. Law 61, 127 A. 
10 My Mer uw Hospital (1932) 108 N. J 
aw 4 5 832 
53 state early lays down the law that there is no 
abi eneficiaries (pay patients being classed as 
such) if « re is used in the selection of employees. Barden 
v. Atla I ( 1910) 152 N. C. 318, 67 S. E. 
971; Gr s (1914) 167 N. C. 147, 83 S. E. 553. It is 
als ted bility will exist if no such care is used. Hoke 
G 114) 167 N. C. 594, 83 S. E. 807. The liabil 
ity towa! trangers and third persons is not discussed. How- 
ever, this t lds that a servant may recover as he is not 
1 re ent i ( a North Carolina Baptist 
st 29) 197 N. C. 66, 147 S. E. 672. If this 
reasoning gically followed, it would naturally result in 
iding t y to the same liability as an ordinary business 


porat where a stranger to the charity were the plaintiff 
ire approved and brought up to date in Johnson 


} mpany (1929) 196 N. C. 610, 146 S. E. 573. 

54 l state of Ohio displays some of the most consistent 

d best 1 ned holdings The case of Taylor v. Flower 
10 d Hospital (1922) 104 Ohio State 61, 135 

N. | 87 lays down the rule that beneficiaries may recover 
ly if be t used the selection of the offending 
mployee. More recent cases holding the same way are Walsh 





v. Sisters of arity of St. Vincent’s Hospital (1933) 191 N. E. 
1 and lospital of Akron v. Lewis (1934) 192 N. 


7 E, 140. 
In the « f Sisters of Chari of Cincinnati v. Duvelius 
(1930) 1 State 52, 173 N. E. 737, the court examines all 
reasons of policy and theories of law, finally determining that 
a charit t bear the same liability toward strangers and 


art yould any individual or business corporation. 


of servants and agents. If this duty be properly dis- 
charged, no liability will arise. If negligence be shown 
in the selection of employees, recovery may be had by 
either class of plaintiffs. It is probably in this group 
that the greatest vacillation appears. Some of the 
holdings, in particular, are especially peculiar. 
for example, in two early cases” held that a recipient 
of the charity could not recover unless negligence were 
shown in the selection of the offending employee. In 
a later suit brought by a stranger to the charity, the 
court held that there could be no recovery, basing its 
holding on the theory of trust funds.** In the decision, 


the question of negligence in the selection of servants 


Kansas, 


25 [his court discusses at length the doctrine of the Ala 
bama court, holding that even a pay patient may recover for 
negligence of a nurse, if she were acting within the scope of her 
employment, whether or not due care was used in her employ 
ment. City of Shawnee v. Roush (1923) 101 Okla. 60, 223 P 

54. Certainly if a pay patient can recover, a stranger to the 
charity could as well. The following year, a well-reasoned case 
iollows a statement from a popular digest in denying recovery 
to a beneficiary or charity patient, where due care was used in 
the selection of the offending servant. Carver Chiropractic Col- 

ge v. Armstrong (1924) 103 Okla. 123, 229 P. 641, quoting 
from 5 R. C. p. 375, art. 121, and adopting its language as 
the language of the court. 

56. Texas seems to scorn the support of ordinary theory, 
and in most of its decisions arrives at the result desired with 
ut leaning on the prop of legal syllogism. As to third parties, 
the ordinary rule of respondeat superior is applied. See St. 
Paul Sanatarium v. Williamson (1914) 164 S. W. 36. Other 
cases hold that patients may recover only if negligence be shown 
in the selection of the offending agent of the institution, and 
pay patients are subjected to the same rule as purely charity 
patients. See Barnes v. Providence Sanatarium (1921) 229 
S. W. 588; Baylor University v. Boyd (1929) 18 S. W. 2d 
100; Steele et ux. v. St. Joseph Hospital (1933) 60 S. W. 2d 
City of McAllen et al v. Gartman et ux, (1935) 81 5S. 
\W. 2d 147; St. Paul case, supra. 

57. The only case found in Utah upon this subject holds 
the particular defendant to be a non-charitable institution, so 
that any dicta on the question under discussion is purely obiter. 
the case discusses rather extensively the theory underlying the 
liability of charities. As to beneficiaries, the decision states that 
when the charity has attempted to accomplish a kindness that 
t would be unduly harsh to require a greater duty than that 
of using due care in the selection of servants. Since no kind- 
ness would be attempted toward an entire stranger to the char- 
ity, this reasoning would clearly not apply. The most logical 
deduction from the court’s language is that when such a situa- 
tion is presented to the court that it will impose the same lia- 
lity as upon the average profit corporation. Gitshoffen v. 
Sister of Holy Cross Hospital Association (1907) 32 Utah 46, 

691. 

58. A Virginia case allows recovery to a stranger to the 
charity stating that no reason exists for exemption. Hospital 
of St. Vincent of Paul in City of Norfolk v. Thompson (1914) 

116 Va. 101, 81 S. E. 13. A later case reiterates this doctrine, 
but confines the recovery of a recipient of the charity to situa- 
tions where negligence in the selection of the offending em- 
ployee appears. Weston’s Adm’x v. Hospital of St. Vincent of 
Paul (1921) 131 Va. 587, 107 S. E. 785. This was in turn more 
recently affirmed. See Norfolk Protestant Hospital v. Plunkett 
(1934) 173 S. E. 363. 

59. Since the writer was able to find only one case in point 
in this jurisdiction, the law in reference to the right of strang 
ers to recover seems unsettled. The right of beneficiaries to 
recover is settled in the affirmative unless the charity prove 
clearly that it exercised due care in the selection of the offend- 
ing servant. Roberts v. Ohio Valley General Hospital (1925) 
98 W. Va. 476, 127 S. E. 318. In view of the language used 
by the court, however, and the extensive discussion therein of 
the Corpus Juris doctrine, it is felt that the attitude of the court 
would be to allow a recovery to a stranger to the charity under 
any circumstances. At best, however, this is a mere conjecture 


60. Nicholson v. Atchison, Topeka & Santa Fe Hospital 


1083; 


88 P 





Association (1916) 97 Kans. 480, 155 P. 920; Davin v. Benev- 
olent Association (1918) 103 Kans. 48, 172 P. 1002 
61. Webb v. Vought (1929) 127 Kans. 799, P. 170 





There were two dissenting opinions in this case. “This court 
now prefers to follow that rule, and put it on the ground that 
the resources of charitable organizations are trust funds which 
cannot be subjected to the payment of damages in such cases.” 
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is not even mentioned In the Ratcliffe case,°? a suit 


brought three years later by a patient in a charity, the 
court considers the question extensively as to whether 
or not negligence in the selection of the offending em 
ployee was present, making it clear that this is an int 

gral part of the problem. The writer does not believe 
that the court intended to apply a harsher rule to third 
persons than to recipients of the charity—but a literal 
reading of the Webb case and an understanding of the 
meaning of the trust fund doctrine would leave no 
alternative. It is probable that, since in the Webb case 
the question of negligence in the selection of servants 
was not raised by allegation, the court saw fit to dis- 
regard it. The trust fund doctrine is too rigid in itself to 
allow any modification for the negligent selection rule. 
lhe most probable explanation is that the court wavered 
over to the trust fund doctrine in the Webb case and 
soon after decided that their earlier holdings applied the 
better rule. The court, therefore, reversed the theory 
applied in the Webb case to this extent. 

Georgia offends the principles of logic much more 
than Kansas. it neither beneficiaries, 
that is, charity patients, nor strangers to the charity 
could recover unless negligence be shown in the selec- 
tion of the offending servant. However, the court 
held that pay patients could recover regardless of the 
care used im the selection of servants up to the amount 
of money received from all such pay patients.** It is 
doubtful whether the courts of this jurisdiction intended 
this extraordinary result, i.e., allowing greater latitude 
to a pay patient than to an entire stranger to the char 
ity. The reaffirmance of the Morton case in the But- 
ler®® case and in = Fang ot ® case seems to leave 
Georgia in that peculiar position. 

Tennessee is a third state perplexing in the ex- 
treme, Originally its courts embraced the trust fund 
doctrine.*? Some time later, the courts saw fit to make 
the same modification that we have seen Massachu 
setts and Pennsylvania make. That is, it held that 
where property is being used in order to raise money 
for purposes of the charity and is not being used or 
administered in the charity proper, recovery may be 
had for torts committed upon that property or in the 
course of its maintenance and operation.*® Damages 
recovered for such torts, however, could only be col- 
lected out of similar property or funds—not out of 
property used directly in the administration of the 
charity. The Love case, decided in 1922, held that this 
recovery will generally be limited to strangers to the 
charity, and then goes on to allow, as did South Caro- 
lina, damages for the maintenance of a nuisance.” Here 
we have two distinct exceptions made to the general 


This state held tl 





62. Katclitfe v. Wesley Hospital and Nurses Trainin 
School (1932) 135 Kans. 306, 10 P. 2d 859 

63. Jackson 7 {tlantic Good wdusiries, Inc. (1933 
46 Ga. App. 425, 167 S. E. 702. Also Plant System Relief and 
Hosp. Dept. v. Dickers 18 Ga. 647, 45 S. E. 483; Georgia 
Baptist Hospital v. Smith (1927) 139 S. E. 101 

64. Morton v. Savar lospital (1918) 96 S. E. 887. 

65. Butler v. B Sci 21 7 Ga. App. 560, 109 
S. E. 544. 

66. Basemore v. Savannah Hos et al. (1930) 171 Ga 
257, 155 S. E. 194 

67. Abston 7 ld lcaden 1907) 118 Tenn. 24, 102 
S. W. 351 

68. See McKay v. Morgan Memorial Co-op Industri 
and Stores, Inc. (1930) 2 Mass. 121, 172 N. E. 68; Reave 
v. Guild of St. Agnes (1933) 187 N. E. 557: Winnemore 
Philadelphia 18 Pa. S 625 

69. Gamble v tnderbilt Uniz ty et al. (1918) 138 
Tenn. 616, 200 S. W. 510 

70. Love v. Nashville Aagricnitu md Normal Institute 
(1922) 146 Tenn. 550, 243 S. W. 304 
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rust fund doctrine. In 1923 the court apparently for 


gets the trust fund theory, resting its decision upon 


the basis of public policy and requiring care to be used 


in the selection of servants.”* Still later, the court in 
Lincoln Memorial University v. Sutton * “This 
court recognizes the so-called trust theory, and holds 
that in ordinary ** cases a charitable corporation is not 
liable in tort for the negligence of its servants What 
the ordinary case will be is difficult to ascertain. No 
reference is made in this decision to the 
negligent selection. Whether in succeeding cases, the 
court will apply the strict trust fund doctrine, the doc- 
trine of ne; gligent selection, or create exception 
to its already elastic rule, no one can say. 

Other states which apparently apply the major 
group are Arkansas," Arizona, 
W ashington,"’ Wisconsin,** and Wyom 


states : 


doctrine of 
al nother 


premise of this 


Mississippi,” 


71. Wallwork v. City of Nashuill 
251 S. W. 775. “It is now held, on ; 
that a private cl 


haritable hospital which 





care in the selection of its employees is not liable for injuries 
resulting from their negligence.” 
72. (1931) 163 Tenn, 298, 43 S. W. 2d 19: 


73. Italics ours. 

74. While no recent decisions have been found in this 
state, the oldest decision Fordyce and McKee v. Woman's 
Christian National Library Association (1906) 79 Ark. 550, 
96 5. W. 155 apparently adopts the trust fund doctrine witout 
modification. Five years later in Arkansas Midland Railroad 
Co. v. Pearson (1911) 98 Ark. 399, 135 S. W. 917, the court 
apparently decides its first stand upon the question was too un- 
equivocal and imposes the duty of exercising care in the sele 
tion of employees. Beneficiaries and third parties would seen 
to stand upon the same basis, although any reference in these 
lecisions would seem to be mere obiter dicta 

75. This court, declaring that the question is one of first 
mpression 1n Arizona goes into an extensive discussion of the 
American authority upon the question. Stating that the weight 





of authority exempts charities from liability, it discusses the 
reasons therefore under three headings: (1) Trust fund doc 
trine, (2) implied waiver, (3) public policy. Arizona casts its 
ballot into the third group. It holds directly that beneficiaries 


may recover only if negligence be shown in the selection of the 
offending servant. The case definitely classes pay patients as 
recipients of the charity. Southern Methodist Hospital and 
Sanatorium of Tucson v. Wilson (1935) 46 P. 2d 118. The 
question of strangers is not specit ically dealt with but a careful 
re ading of the case convinced the writer that the court would 
probably place them on the same basi s as beneficiaries 

76. This state is another jurisdiction which has n 
squarely upon the question of the right of third 


t passed 
parties to re- 








cover. The dicta of the decided cases is certait broad enough 
to include all situations. See Mississippi Baptist Hospital v. 
Moore (1930) 156 Miss. 676, 126 So. 465; James v. Ya and 
M. V. R. Co. (1929) 153 Miss. 776, 121 So. 819; Eastman 
sardiner ( v. Permenter (1916) 111 Miss. 813, 72 So. 234 
Pace v. Methodist Hospital (1930) 130 So. 468 

77. Pay patients and servants seem to be subjected to the 
same rules that govern the recovery of ordinary benefi 
Richardson v. Carbon Hill Coal Cx (15895 10 h y 
P. 95; Wells Ferry-Baker Lumber ( 110) 57 Wash. 658 
107 P. 869; Wharton et ux v. Warner et al. (1913) 75 Wash 
170, 135 P. 235; Bise et ux v. St. Luke’s Hospital (1935) 43 


P. 2d 4. In the case . Tril 7 
cred Heart (1926) 7 Wash. 326, 242 P. 372 a verdict for 

pl laintifi was sustained poe tae negligence in the selection of 
\ffending nurse was shown. The dicta of the cases is certainly 
sweeping enough to create the same holding as to strangers to 
the charity, < 1 











1 if the ordinary meaning of “patron” is used, the 
following case is decisive upon the question. Thurman County 
Chapter American Red Cross Department of Labor and In 
lustries of Washington (1932) 166 Wash. 488, 7 P. 2d 577. 

78. Wisconsin may belong in this group or in group 1, 
depending upon the interpretation given to the urt’s decision 
In Morrison v. Henke (1915) 165 Wis. 166, 160 N. W. 173, a 
suit brought by a patient to recover damages, the court con 
sidered the question of incompetency of the servant and the 
1ilure of the charity to use due care in the selection and stated 
that it did not deem the evidence sufficient to send the case 
back for a trial upon that issue. The thereby directly 
seems to apply the doctrine of negligent sel n. In Bachman 
v. Y. W. C. A. (1922) 179 Wis. 178, 191 N. W. 751, the court 

















Tort L 


ig is in an extremely uncertain position 
as the court does not squarely pass upon the issue of 
negligent tiot 30th Wisconsin and Wyoming 
seem t 1 similar exception to the usual rule, 
in that they i se an absolute liability upon the charity 
re Ss rece result of improperly 

Lint es 
We S ip] n of different rules in 
numbe ent groups states. We should, at 
st, attet to criticize these holdings constructively 
whether r not any of these adequately 
eets the 1 s of the present day. In the first place, 
houl ° d that h doctrines as the in- 
applicabilit respondeat superior and the trust fund 
doctrine legal fictions. They are the offspring 
tl pretation of public policy. They have 
I ( themselves. Rather than a rea- 
son to rtain decision, they are classifications of 
erta Some courts, failing to recognize this, 
ave attempted to hedge a general result, such as the 
trust vith modifications, not recognizing 
that tl the logical result that they have other 
wise built wy The present tendency of capable pro- 
fessors, att s, and courts of law is to break through 
the legal rest the decisions upon the real 
ground fr which the fiction, originally, in order to 
meet s exigency, arose. In the question 
under disct n, the real and original basis is simply 
ublic | he wiser courts are, therefore, shat- 
tering the vei f fiction and deciding the question on 
the basis policy alone. We may hope within 
the next d le to see the abandonment of most of the 
ction The interpretation of public policy 
may » to state, and the mere fact that in 





icy different results obtain in 

















lifferent tions does not mean that any of them 
s drasti onsistent 
fund doctrine, then, is really a conclu 
S101 ular court’s interpretation of public 
poli t argues, or rather, concludes that the founder 
f a charit uld not foresee that there might be suits 
against the rity would certainly not desire that 
his donation be cut into by the collection of damages. 
So the court feels that it is better public policy not to 
discoura these gifts to charities 3ut is the public 
ices t n the same basis as beneficiaries, and goes 
ead t the total exemption of charities on the basis 
of the it licability of the doctrine of respondeat superior 
Phe mention of the issue of negligent selection, 
und the tion would seem to be total, except for the fact 
hat the rt rms the Morrison case, w'ich seems to apply 
nat r ater omits the discussion of that issue, 
ve ¢ t that it overrules the Morrison case to that 
te remembe however, that the court could 
st e placed in the same classification as Illinois 
. nde r scion 
arly the h of Wyoming that the onlv duty 
a char , patient is to use care in the selection of 
rvants 1 ployees. Wiliams v. Union Pacific R. Co 
(1912) 20 V 392. 124 P. 505; Bishop Randall Hospital v. 
Hartl 1 Wy 408, 160 P. 385. The dicta, with the 
exception 1 n the following note, seems sweeping enough 
ver al tuations and would thereby seem to place third 
sarties in ft me classification as beneficiaries 
80. S l v. Evangelical Lutheran Church (1930) 
02 Wis. 1 0 N. W. 708 where the court imposes abso- 
lute liabil 1 statute ré ng all public buildings 
» be S Vyoming seems to obtai 
the same 1 thout a statut 1925) 34 Wyo. 710, 241 P 
0 V has been it terpreted by some to allow an 
bsolute right of recovery to third persons such as invitees, the 
riter doe t believe that it goes farther than its language 
lirect! ind ‘ that is imposing a luty upon a charity to 
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policy of such states consistent? Take, for example, 
Illineis, one of the staunchest of the trust fund adhe 
ents. ‘Che University of Illinois is specifically, and a 
great many other charities, by implication, included in 
the stzte Workmen’s Compensation act. The result 
is that Illinois, through its legislature, considers it bad 
public policy to exempt a charity from liability to serv 
ants, and, through its courts, considers it excellent 
public policy to exempt the charity from liability to 
total strangers. Such an inconsistent result when the 
same practical result—that of depletion of trust funds 
obtains can be blamed partly on the maintenance of an 
archaic legal fiction. 

The truth is that the founders of a charity can 
foresee that injuries will be suffered in the maintenance 
of his gift. We may say with the courts of Minnesota: 
“It is a trite saying ti..t charity begins at home. It 
may reasonable be said that charitable institutions must 
first fairly compensate those who are injured and dam 
aged by the negligence of their officers and servants in 
the conduct of the affairs of such institutions before go 
ing further afield to dispense charity and do good.”™' 
Of course the original tort-feasor is primarily liable. 
Usually, however, such tort-feasor is financially irre 
sponsible and the injured person is left wholly without 
remedy. And if the act had occurred of defective prem 
ises or apparatus and not by the act of an employee, 
there could be no action whatsoever. The average well 
maintained charity now carries public liability insur- 
ance. In such contracts of most reliable insurance com- 
panies there is a clause which states that the carrier 
shall not avail itself of the defense of non-liability ex 
cept with the full consent of the assured. This means 
that such defense is never resorted to, as a matter of 
policy, except where an unmerited claim is presented 
or excessive money damages demanded. If it is pos- 
sible for such charities to insure against such acts when 
no liability exists, then it is also possible for them to 
insure if the same liability be imposed upon them as 
upon other organizations. The necessity of such insur 
ance is foreseeable and the exact cost of it may be cal 
culated by the intending donor. Such donor would be 
no more discouraged by this item of expense than by 
the item of wages, or light and heat, or similar costs. 
The theory of the trust fund doctrine becomes, there- 
fore, no longer tenable. 

As to the states which require only due care in 
the selection of servants, we must admit that such care 
is the only thing which any employer can do to prevent 
accidents. It cannot foresee every act of every servant 
That phase of law finds a parallel in the liability of the 
owner of a dog. A dog, for example, is usually allowed 
one bite. But the employee is not. If in the ordinary 
business corporation liability is imposed by law for the 
negligent or malicious act of an employee in the course 
of his employment, then the same liability should be 
imposed upon the charity. If the principle of public 
policy is universally held that all business firms must 
answer for the employee’s “first bite”, then all charities 
should have that liability rather than that of the owner 
of the dog, or rather than no liability at all. The rea 
sons for exemption which existed in the nineteenth cen- 
tury exist no more. They have passed on to that great 
land of dreams in law, the world of fiction. When 
courts realize this, then will law arrive nearer to the 
ideal of justice. 


81. See Geiger v. Simpson Methodist-Episcopal Church 
(1928) 174 Minn. 393, 2:9 N. W. 463 




















WHAT MAY WE EXPECT FROM COMPARATIVE 
LAW? 


Creative Use of Comparative Law in Our Formative Era Made by Kent and Story 


Stabiliz- 


ing Influence Exerted on Our Legal Development in the I‘ore Part of the Nineteenth Cen 
tury—Reasons for Subsequent Decadence—Suggestions Which May Be Gotten for 
the Purposes of Today—Our Main Interest in Comparative Law Must Now Be in 


Finding Out How and How Far It May 


Be an Instrument of Making the 


Legal Order More Effective for Its Ends, etc.* 
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HEN Thomas Hood was 1 whether life was 

worth living he replied, “That depends upon the 

liver.” What we may expect from comparative 
law depends upon the comparative lawyer and the kind 
of thing he sets before us as comparative law. So 
the outset we must what is comparative law and 
what not for the purposes of today. We must look into 
certain mistaken and so of comparative 
law. 

Few thing are more diff 
of human thought out of a « 
gan to flow. The first type of legal precept was the 
rule of law—the precept attaching a definite detailed le 
gal consequence to a definite detailed state of facts 
Thus, the Laws of Hammurabi provide: “If a free man 
strike a free man, he shall pay ten shekels of silver.” 
The Salic law provides: “If a man have called an 
other a fox, let him pay ten shillings.” The Roman 
Twelve Tables provide: “If the father sell the son three 
times, let the son be free from father.” Such defi 
nite detailed rules are an important element in the law 
ever after. But long after many other, and in many 
ways more significant, types of legal precept have been 
discovered and developed, men continue to think of law 
in terms of this earliest form 

Such a way of thinking about law was reinforced 
for modern law by a characteristic idea of the classical 
period of legal development in the modern world. Our 


at 


ask 
ideas of law 


ult than to turn a current 
annel in which it first be 
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science of law has its beginnings in the study of Roman 
law in the Italian universities of the twelfth century 
Then and long after the versity teachers of law 
thought of the Corpus Juris as made up of so many leg 
islative texts enacted by the Emperor Justinian, each 
a separate rule of law like a section of a criminal code 
When newer ideas of law became established in the 
seventeenth century and men looked for the ideal rather 
than for the authoritative law, they still thought of laws 
rather than of law. They sought a universal code of 
rules of law—of definite detailed legal precepts attach 
ing fixed consequences to determined states of fact—a 
code to be discovered in all its details by reason. Com 
parative law began in this rationalist natural law chan 
nel. Under the influence of the idea of natural law, met 
looked for generations for the one right rule, dictated by 

‘sally valid, on every detailed 
item of human cx in relations ; seeking to 
find it by a sheer exer The reason of the 
individual jurist was competent to this task in and of it 


unl 


mduct and hun 





of reason 
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self. But tt was helpful to have suggestions from the rea 
son of jurists and lawmakers of the past. The reason of 
the Roman jurist was regarded as specially helpful. 
When the academic ideal of the continuity of the 
Koman empire into the medieval and thence into the 


] 


modern world, and its corollary, tiie binding legislative 
authority of the Corpus Juris, broke down after the 
Reformation, the de facto universal authority of Justin- 
ian’s law books, as the common law of Continental Eu 
an law em 
ain declara 
American text 
the formative 
seventeenth 

To them 
natural 


rope, was explained by postulating Rot as 
bodied reason ; by assuming it to be in tl 
tory of the precepts of natural law. 
s became infected with this idea 
era of our law through their reading of the 
and eighteenth century continental treatises 
mmparative law was a search for the rule of 


e Ql 


writer 


1 1 
} 


as set forth authoritatively in th 


law, e texts in which 
reason was embodied, in order to verify or criticize or 
correct the rule as found in the books of the common 
law. 

\nother type of comparative law grew up on the 
Continent in the last century as a result of the gradual 
divergence from each other of the codes drawn up on 
the model of the French Civil Code 1804. A com- 


s in differ 
doctrinal 
yf these 
activity 


code provisions on particular point 


rgent 


parison of 
ent civil law countries, and of the dive 
ind judicial interpretation and devel 
provisions became a recognized form of juristic 
[his type of comparative law was given a new impetus 
for a time by the crop of original codes 
in the fore part of the present century 

But I am to speak of comparative law, not 
parison of rules of law; of comparative study 
tems of law, not of mere comparison of rule with rule 
as between one system and others. For law 1 
thing more than an aggregate of laws 

It used to be told that some tw 
one of our states enacted a somewhat ambitious liquor 
law. The bill was amended a bit casually in its progress 
to enactment, and, as it took final form, wound up with 
this section: “Justices of the Peace shall jurisdic 
tion under this chapter, and for each violation of any of 
the preceding sixteen sections may a fine of not 
less than five nor more than three hundred dollars and 


be imprisoned in the county jail not m lan ninety 


pment ¢ 


other lands 


f « 


t 
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mn 


SVS 


is some 


v0 
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ge nerations a 


L- 
nave 


assess 


re tl 
days.’ 

Undoubtedly, less clearly it 
was not law. It required law to make out of 
Laws are rules, but law is far more than a body of rules. 
but raw materials of law. Law is needed to 


this was a law. No 
“4 


law 


Laws are 
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nstruments of justice. Rules are made in 
etimes to formulate experience, more usu- 
alist ideas of social advantage, not infre- 


make laws 
advance, sot 
ally on frat 


quently to meet the exigent self-interest of some vigor- 
ous, well organized, self-assertive group. Law arises 
from the application of these laws and the endeavor of 
judges and lawyers and law teachers to make of them a 
coherent system, operating according to an ideal and 
furthering justice. Principles, conceptions, doctrines, 


hnique of finding the grounds of decision 


of advice to clients in the body of laws and 
in the principles, conceptions and doctrines built upon 
and around them, and a body of received ideals by 
which application of laws and development of rules are 
guided, are the work of courts and jurists and lawyers 
and constitute the law. <A true comparative law calls 
h more than a comparison of the rules of 


a received te 
of cases and 


for very m1 


law on this or that point in the Roman law, the modern 
Roman law, the several modern codes, and the Anglo- 
(American common law 


Another type of comparative law, thought of as a 
f laws, is comparative legislation; a com- 

of the way in which lawmakers in differ- 
the world are meeting or are endeavoring 

blems of social legislation and of adjust- 
unification and inter-dependence, 
become so general since the world war. A 
mparative law might arise out of this. Un- 
1appily, as it has been carried on thus far, consciously 
or unconsciously it postulates natural law of the old ra- 
tionalist type. It tacitly assumes that for every detail of 


parative stud 
ent parts ol 
to meet the 
ment to e 
which have 
genuine ¢ 


omic 


every legislative problem there is one right universal 
rule, which the lawmaker is seeking to discover and to 
formulate. One way for the reason of the lawmaker to 


detect it is to put the various human gropings for it in 
the lawmaking of the past and of the present side by 
iste pot and scissors method, and apply com- 

It is the converse method to that by 
editor wrote his editorial on Chinese 
The editor read in the Encyclopaedia 
China and on Metaphysics and combined 
The expert on comparative legislation 
information afforded by the legislation of 


side, by at 
parative reason 
which Dick 
metaphysics 
Britannica 

his information 


combines tl 


ens 


the world on any point you like and pulls out the one 
right rule 

Yet one must not disparage unduly comparative 
law as a re comparison of laws or of rules of law. 


Rules of law are a necessary and highly important ele- 
ment in any body of authoritative legal materials. They 
cannot be too well considered or too well formulated 
When a new jurisdiction is set up, almost over night, 
und has to be provided with an up te date body of law 
in a hurry, intelligent selection from along the rules of 
law which obtain elsewhere in the world may be an 
le of procedure. Something of the sort 
Japan at the end of the last century and 
was met by a true comparative law. Something of the 
sort happened in Latin America and comparison of code 
rules and doctrinal development of them helped meet it. 
Something the sort happened also in many of the 
states of the United States in the days of our expansion 
and it was met in large part by comparison of laws and 
by comparative law. 
Under the influence of the rationalist ideas derived 
from the eighteenth century, Kent and Story made cre- 
comparative law in our formative era. On 


economical 1 


happe ned 


itive use ol! 
every side they compared the rules of the Roman law, 
ir of the modern Roman law, with those of the common 
They showed, or seemed to show, that the Roman 
law or the il law, assumed to be declaratory of rea- 


law. 





son, laid down rules substantially those which were to 
be found in the English decisions and English law 
books. Thus they assured the general reception which 
made us a country of forty-seven common law juris- 
dictions—forty-eight if one includes the District of Co- 
lumbia—held together juristically, and in larger part 
legally, by a body of universal doctrines and by the uni 
versal technique of English law. 

A conception of an ideal of comparative law as 
declaratory of natural law, made for stability in the for- 
mative era of American law and gave direction to its 
judicial development. We must not forget that recep- 
tion of English law as the law of post-Revolutionary 
America was not a foregone conclusion, nor did it take 
place without some struggle. Law and laws were not 
popular in the time just after the Revolution. Many 
would have liked to put the administration of justice on 
a non-technical, non-legal basis of natural equity. Many 
who had to do officially or professionally with the ad- 
justment of controversies sought to cover up their igno- 
rance of law, and to palliate their lack of legal training, 
by calling for rejection of the effete and monarchical 
systems of law of the old world and demanding a set- 
ting up of a wholly new body of American law on the 
basis of the law of nature and ascertained directly and 
independently by our own reasons. Many would have 
rejected English law, which suffered from the odium 
then attaching to all things English, and would have re 
ceived French law. Not the least of the means by 
which Kent and Story overcame these prejudices and 
made secure and permanent our reception of the Eng- 
lish common law was a skilful use of comparative law. 
They strove to show and they made plausibly apparent 
the identity of an ideal form of the common-law rule 
on all the disputed points of the day with an ideal form 
of the rule to be found in the Roman texts or in the 
civilian treatises. Thus they seemed to have demon- 
strated the identity of each with a then universally be- 
lieved in law of nature. 

In the fore part of the nineteenth century compara- 
tive law was likewise a stabilizing influence in our legal 
development in that a universal commercial law, as set 
forth in the Continental treatises on that subject. was 
conceived to be declaratory of natural law. Those 
treatises, on which Kent and his brethren rely in every 
page of Johnson’s Reports in the cases which shaped 
our formative law, are a medley of general commercial 
usage, modernized Roman law, and juristic considera- 
tion of what ought to be. They served to give form and 
stable content to American commercial law because they 
were at hand conveniently as something to which law- 
vers might turn with reasonable assurance both as the 
basis of advice and as the basis of argument. 

Although comparative law had done notable serv- 
ice in the shaping of our formative law in the period 
before the Civil War, it lost its hold upon American law 
writers and courts and lawyers in the latter part of the 
nineteenth century. Where the writers of the earlier 
time had cited and quoted the civilians freely, making 
good use of the civilian texts in the development of their 
own views, the writers of a later time made no more 
than a few perfunctory references, either as deferring 
to an established fashion, or by way of a display of 
learning. The causes of this decadence of comparative 
law were, I suppose, four. 

One was the insulation, as one might put it, of 
American law and Anglo American science of law after 
the classical era was past. In reaction from the natural- 
law thinking of our creative era, when we used com- 
parative law, we were busied after the Civil War with 
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comparative law for this purpose. His analytical 
method was comparative in that he drew his universal 
anatomical scheme of law from the materials of the 
modern Roman law and of the common law. The law 
ver and law writer, given the scheme of things legal in 


this way, 
law with no more 
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the idea of rules declaratory of a ersal natural law 
had givel way to an idea of self-sufficient tiles of the 
local law of each state resting on t yvereign law 
making authority of that state s then littl 
or no market for cyclopedias of lo which « 

late we have been getting too e were not 
enough lawyers buying books in any locality to furnisl 
such a market. Lawyers had to have law books, b 

ect onditions of publishing demanded books 
which could have a wide sale over the country at large. 
Thus the law text book had to be so written that law 


vers and judges everywhere could use it 
not find a publisher. A characteristic type 
resulted. It assumed that a decision anywl 
thority everywhere unless the courts of sot 
urisdiction had laid down the law otherwi 
sumed that decisions and dicta in the wl 
world, from the seventeenth century t 
tec | | be reduced to the for f defi 


the model of a rule of ou 
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1 contrast in no way operated as an urge to do away 

th the anomaly or exception or divergence. If we 
may call it comparative law, this sort of comparative 
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In spite of the intense political natior sm whicl 
has sprung up in the present century since the war 
there has been a revival, in this generation, of the uni 
ersal ideal of law. This ideal, dominant the Mid 
dle Ages through the authority of the universal churcl 
ind juristic acceptance of the acadet postulate of a 
universal empire, was carried on in the seventeenth anc 


eighteenth centuries by the law of nature 


its faith in a universal code of ideal rules. | 


versal ideal was undermined at the Reform 
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legal nationalism which arose in its wake, along with the 
development of modern states and paramountcy of politi 
cally organized society, reached its th in the 
nineteenth century. Comparative law, and by this | 
mean more than a mere comparing l f law, is 
he most effective antidote to the idea of tl th of 

il laws simply as a local possessio1 It in effec 
tive antidote to the idea that a sufficient be sucl 
anomalies make up a significant local law s com 
parative law is not the least of the forces the law o 
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upon what is com- 
is compared. Let me assume that 
there will be a mparison of techniques and a com 





Tis ell as a comparison of legal pre 
pts. Let: sul lso that there will be more than 
inalvt trinal < gmatic comparison Let 

ne assume 1 vill be a functional comparison. 
Let lso xplain what I mean by a 
inctiona!] risot he functional approach in 
every connection is characteristic of the present day 
cien But whe term gets into vogue 
T ising ¢ ctorily, with no critical 
te 1g 1 particular context. It will 
r hat a comparison of legal 
rece ct to how and how far they attain 
heir end the end f law in the time and place. 
Che worl legal precepts are now looked into as 
icl than their abstract content. But what 
rticular] tudy of how the same 
g same problem may be 
met b 1 institutio1 r doctrine or precept in 
i¢ by another and quite different in- 
stituti or precept in another. Thus it is 
enlightening to perceive that what we do by means of 
onst1 1 | ilian by a tacit hy 
othecatio1 ve should say, implied pledge. It is 
enlig! I leducing the implied 
will of tl ties to transactions where we seek for 
vh il is f I tl rel itions the reby created It is en- 
ehtenit e prol S plurality of parties 
to a contract treated from tl nalogy of a legacy where 

( | log ( enants of land. 
I Aves in an era of authority men 
g ice through rules. In the seven- 
teent th centuries, an era of rational 
m, th bring about justice through reason. 
In the matut f the competitive individualist eco- 
TIA ete ¢ y, they sought jus- 
e tl emonstrated and legally 
cuaranteed ts whereby the fullest and freest self 
ssert e assure é man. Today men 
re seel ugh legislation on a social utili 


inging about a maximum of social 











t ve know where it lies, or through 
mit lualizat without rules, without 
egard ( ( s, and regarding rights not 
s ends 1 but as means toward scarcely ap- 
elie Is We y recognize that no one 
f these methods will attain justice in every case and 
evel Traditional rules, reason, a logically 
rganize recognized and secured interests, 
creative t rnessed to the work of law-making, 
id intuit screti erating through adminis- 
rative hie nd tribunals have each contributed 
to the les r. Each has sibilities for the legal 
rdet rt nd of tomorrow We are not to cast 
ff any of tl Rather we must seek to know how 
id wv ere se them and it may be, to find 
how SI é b new instruments of 
istice vel If the watchword of the 
Middle A hority, the watchword of the sev 
eent ghteenth ce as reason, and that 
the 1 h century was freedom given effect by 
gehts, the vord of today must be research 
Espe matters of business law, in an age of 
not W y get suggestions here and 
here, as been able to do in the past, from study 
the l iples, doctrines and institutions which 
btain nds. The teaching of the nineteenth 
entury | school that law and rules of law and 


legal institutions could not in the nature of things be 
taken over from one land to another is refuted by the 
adoption or adaptation of English company law in so 
many civil law countries. It is refuted by such phenom 
ena as the adoption or adaptation of the French Civil 
Code in almost every part of the world, in Louisiana, 
(Quebec, and Latin America no less than in Italy, Spain, 
Holland and Rumania. The success of the Japanese 
wholesale reception of the German Civil Code shows 
that we may easily exaggerate the need of a body of 
law growing out of local conditions and responding to 
local wants. A local law seems to be demanded chiefly 
for property in land, inheritance and succession, and 
family law. But even here the almost universal copy- 
ing of Justinian’s 118th Novel, made for the Eastern 
Roman Empire of the sixth century, in American Stat 
utes of Distribution in the nineteenth century, as well 
as in nineteenth century codes generally, and the uni- 
versal doctrines as to marriage which have come into 
all systems of modern law from the law of the medieval 
church, suggest caution in assuming that a workable 
solution of a legal problem anywhere at any time may 
not be workable universally. 

In the United States, where the idea of a local law 
as a precious local possession had been strongest, five 
counter movements have been manifest toward a more 
universal ideal. These are (1) the doctrine of the 
Federal Courts as to independent judgment upon ques 
tions of general and commercial law, making the law 
uniform for those courts, however diverse it may be 
in the states in which they sit, (2) the work of the 
National Conference of Commissioners on Uniform 
State Laws, giving us uniform legislation in the way of 
codification of all the important branches of commercial 
law, (3) the restatement of American common law now 
going forward under the auspices of the American Law 
Institute, (4) the influence of National as contrasted 
with local law schools, becoming marked after 1890 and 
the general superseding of apprentice training of law 
yers by training in schools on the lines and with the 
spirit of national schools, and (5) the revival of com 
parative law. 

We can get something for the purposes of today 
from comparison of rules of law as we find them in 
different systems, chiefly in that such comparisor 
teaches us to be slow in assuming that there is but one 
necessary and inevitable rule of law possible for one 
given state of facts. The natural law quest for the one 
ideal rule in the ideal code taught us to think in that 
way and, as Maitland puts it, taught law is tough law 
We can get something from comparison of principles ; 
from comparison of the authoritative starting points fos 
legal reasoning in different bodies of law. Many of the 
principles in our law were shaped by analogies of feudal 
land law and deserve the philosophical scrutiny of their 
presuppositions which we are impelled to make when we 
compare them with the principles of the modern codes 
from which like problems are approached. Also many 
of the principles with which we are familiar in Amer- 
ican law got their shape and content in the fore part 
of the nineteenth century as they were taken over by 
English and American text writers from the eighteenth 
century civilians or early nineteenth-century Pandec 
tists. It is sometimes good to compare them with the 
more matured views of the Continental jurists of today. 
We can get something from comparison of legal con 
ceptions. They were abused in much the same way all 
over the world in the last century and are being abused 
in another sense all over the world today. But some of 
them respond to universal institutions of the economic 
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existence as is witnessed by Jitta’s oft quoted remark 
that a sale is a sale whether in Amsterdam or in New 
York. Some of them show a remarkable vitality, push 
ing their way into systems of law where they were un- 
known because they respond to universal demands of 
human intercourse, as in the case of the English con 
ception of a trust. Some of them, which have proved 
highly useful in other systems deserve to be taken over 
by us, as for instance, the great achievement of the 
Pandectists of the last century, the conception of a legal 
transaction. We can get much from comparison of legal 
standards, especially by comparison of modes of apply- 
ing them—by comparing judicial with administrative 
methods of application in different lands. 

We can get much more from comparisons of tech 
nique and from comparisons of received ideals. 

Comparison of judicial and juristic techniques is 
the beginning of wisdom in comparative law. It is also 
a prerequisite of professional use in any one country 
of the law books of another. One has only to have seen 
highly trained students from Continental universities 
trying to use English and American law books, or in 
telligent American lawyers trying to use Continental 
or Latin American codes, to preceive how hopeless it is 
to seek the law of another land from its law books with 
out mastery of the technique of that law. But I look 
for most, for the purposes of the immediate future, from 
a study of the ideal element in law, a study of the re 
ceived ideals of American law, which, if it is to be 
what it should be, must be carried on comparatively. It 
must be comparative as to the received ideals of the 
past, in different stages of legal development, in com 
parison with those of yesterday and of today. It must 
be comparative as to the ideal element in different 
bodies of law in comparison with each other. 

As I see it, the major task of the time is to be this 
study of the ideal element in law; the organizing, sys 
tematizing and criticizing of it as we have organized, 
systeniatized and criticized the precept element in the 
past century. As historical and analytical jurisprudence 
became comparative in the nineteenth century in order 
to do their work adequately upon the precept element 
in modern law, so I look forward to a comparative 
philosophical jurisprudence which shall be able the bet 
ter to do the needed work upon the ideal element. } 
should like to think of comparative law, comparative 
legislation and comparative jurisprudence as parts of 
one subject. 

Our interest in comparative law today must be in 
finding how and how far it may be an instrument of 
making the legal order more effective for its ends, of 
making the body of authoritative legal materials more 
efficacious for achieving justice, of making the judicial 
and administrative processes more efficient agencies of 
securing human demands. For a time we are seeking 
a creative science of law as we sought an ordering and 
systematizing one in the last century. What can com 
parative law contribute to such a science of law? What 
can it contribute to the armory of legislator and judge, 
and jurist, and practitioner which will enable them to do 
their work better? 

Matthew Arnold used to say that one who knew 
only his Bible knew not his Bible. May we not say 
that one who knows only the laws of his own jurisdic 
tion knows not the law of that jurisdiction. Perhaps 
from one standpoint we may not go so far. But quite as 
clearly we may from another. A time of transition, a 
time of creative lawmaking, a time of legislative and 
judicial and juristic experimentation, a time of novel 


theories as to what law is or of theories that there is no 


law—that there is only a process none too thoroughly 
concealed with a camouflage of technical development 
of the grounds of its operation from the authoritative 
materials—such a time demands a deeper and wide1 
knowledge of the technique and of the materials of 
judicial and administrative determination than is called 
for in an era of stability and quiescence. In the latter 
minute and accurate information as to the legal precepts 
recognized and applied by the tribunals of the time and 
place could make a learned and effective lawyer. In the 
former those precepts are on trial. They are not thought 
of as finally established, but as subject to inquiry as to 
their force and validity. Hence one who merely knows 
them as they are in comparison witl 
likely to be found wanting. 


themselves, is 


Arrangements for Annual 
Meeting at Boston August 
24 to 28, inc., 1936 
HEADQUARTERS: STATLER HOTEI 


Hotel accommodations, all with bath, are available 
as follows: 





i S = 

22 n teas 

2& S cZ& 

2 0 34 - 

hs eH = A 

$ $ $ x 
Statler 350 to 8.00 5.00 to 10.00 6.00 to 12 14 to 22 
Bellevue 3.00to 5.00 4.50to 7.00 5.00to 7 12 to 20 
Bradford 3.00to 4.00 4.50to 5.50 5.00to 7 12 
Brunswick 250to 3.50 4.00to 6.00 4.00to 6 5tol0 
Copley Plaza 4.00 to 6.00 5.50to 7.50 8.00to10 12&uy 
( opley square 3.00 4.50 50 6 
Kenmore 3.50to 4.00 5.00to 5.50 5.00to 7 8to1l2 
Lenox 250to 3.50 4.00to 5.00 5.00to 6 5to10 
Lincolnshire 3.00to 3.50 4.50to 5.00 5.00to 6 9toll 
Manger 2.00to 3.00 3.50to 4.50 4.50to 5 
Parker House 3.00 to 5.00 4.50to 6.00 6.00to 8 10to12 
Puritan 3.00 to 5.00 4.50to 6.00 5.00to 6 5tol10 
Ritz-Carlton . 5.00 to 10.00 6.50 to 10.00 8.00 to 10 12 to 20 
Sheraton 3.50to 5.00 4.00to 5.00 5.00to 7 Ttol0 
Somerset 3.00to 5.00 5.00to 6.00 5.00to 8 10to 12 
louraine 3.00 to 5.00 4.50to 6.00 5.00 t 6 10 
Vendome . B.00to 4.00 4.50to 5.50 6.00to 7 8 & 9 
Westminster 250to 3.50 4.00to 5.00 5.00to 6 8tol0 


Explanation of Type of Rooms 


\ single room contains either a single or double 
bed to be occupied by one person. A double room con 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu 
pied by two persons. <A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi 


cating bedroom containing double or twin beds. Ad 
ditional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 


are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will be 
in the morning or evening. 

Requests for reservations should be addressed t 
the Executive Secretary, 1140 North Dearborn Street, 
Chicago, Illinois. 
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THE CENTER OF POPULATION OF LEGAL 
EDUCATION, 1870-1930 


By WALTER Crossy EELLs 


Professor of Educ ation, 


HE center of population is defined by the United 
States Census Bureau as “the point upon which 
the United States would balance, if it were a rigid 


C 
plane without weight and the population distributed 
thereon, each individual being assumed to have equal 


weight and to exert an influence on the central point 


proportional to his distance from the point.” In other 
words it is the nter of gravity of the weighted plane 
or a two-dimensional average of the population. 

The determination of this point at the regular 
decennial census intervals is the best method that has 
been devised by the United States Census Bureau to 
trace compactly the rate and direction of general move- 
ments of population. The first official computation of 


this point was made under the direction of Francis 
A. Walker, superintendent of the ninth census, for 


1 


publication in the first statistical atlas of the United 
States, published in 1874... At that time the position 
of the center of population was computed for each cen- 
sus year since 1790 

So convinced has the census bureau become of the 
value of this mode of summarizing population trends 
that in later years it has made much more extensive 
use of the same method. In 1910 the positions of the 
centers of popul 


on since 1880 for each state were 


Stanford University 


f 


of value of farm property, and of the production ¢ 
corn, wheat, oats, and cotton." 

Why not then educational centers of population as 
well? A method which has proved so valuable in sum- 
marizing movements of general population should be 
equally valuable in summarizing the similar movements 
of the higher educational population—the student en- 
rollment in the colleges, universities, and professional 
schools of the United States. * The object of this paper 
is to report and discuss the results of computations 
which have been made by the author to determine the 
center of population of legal education for each census 
year from 1870 to 1930. 


Method of Computation 


The data upon which the computations are based 
were taken from the official reports of the United 
States Office (formerly Bureau) of Education.* These 
statistics are not perfect, but they probably are as ac- 
curate and reliable as are available. The method used 
was the same as that of the census bureau, with the 
substitution of “states” (With their centers of popula- 
tion as computed by the census bureau) for “square 

2. Sloane, Charles S. (Compiler), “Center of Population 
and Median Lines and Centers of Area, Agriculture, Manufac- 
tures and Cotton.” (Fourteenth Census of the United States, 
1920.) Washington, 1923, pp. 12-41. 

3. For three such studies, see Walter Crosby Eells, “The 
Center of Population of Higher Education,” School and Soci- 
ety (September 11, 1926), XXIV, 339-44; “The Center of 
Population of Engineering Education, 1900-1930,” Journal of 
Engineering Education (June, 1935), XXV, 662-69; “The Cen- 
ter of Population of Pharmaceutical Education, 1870-1930,” 
Journal of the American Pharmaceutical Association (October, 
1935), XXIV, 868-71. 

4. Reports of the Commissioner of Education: 1870, p 
521; 1880, p. cl; 1889-90, p. 1026; 1899-1900, II, p. 1968; 1910, 
II, p. 1034; Biennial Survey of Education, 1918-1920 (Bulletin, 
1923, No. 29), p. 294; and Biennial Survey of Education, 1928- 
1930 (Bulletin, 1931, No. 20), p, 349-50. 





computed. In 1920 the method was further extended 
to include centers of foreign-born population, of Negro 
population, of urban and rural population, and even 
to determine cx rs of agriculture, of manufacturing, 
of number of farms, of farm area, of improved acreage, 

1. Walker, Francis A. (Compiler), “Statistical Atlas of 
the United State Based on the Results of the Ninth Census.” 
Washington, 1874: p. 5. For an earlier unofficial computation 
and other information regarding history of the center of popu- 
lation see Eells, Walter Crosby, “The Center of Population 
a Prophecy and its Fulfillment,” in The Scientific Monthly, 
XX: 78-84, Januar 1925 

A] I. LOCATION OF CENTERS OF POPL 
Latitude Longitude 

Year Nortl West State 
1870 10 10’ 79 58’ Pennsylvania 
1880 10 7 83 23 Ohio 
1890 10 19 82 wv) Ohio 
1900 10) ) 83 10 Ohio 
1910 10 r 85 19 Indiana 
1920 S4 5 Ohio 
1930 10 4 83 44 Ohio 
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JILATION OF LEGAL EDUCATION, 1870-1930. 


Distance from Important 


County Cities or Towns 
Allegheny 16 miles N. of Pittsburgh, C. S. 
Union 20 miles NW. of Delaware 


15 miles N. of Marysville, C. S. 


Knox 39 miles NE. of Columbus 
10 miles SW. of Mt. Vernon, C. S. 


Hardin 23 miles E. of Lima 
3 miles NW. of Kenton, C. S. 


Delaware 26 miles SE. of Marion 
7 miles NE. of Muncie, C. S. 


Preble 23 miles NW. of Dayton 
12 miles NE. of Eaton, C. S. 


Logan 35 miles W. of Delaware 
2 miles E. of Bellefontaine, C. S. 
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QUESTIONS 
ADJUSTMENT ACT 


RAISED BY THE 


the United States of America, Petitioner v. Wil 
Mills Corporation, Respondents—Extracts Pre 
round for the Forthcoming Decision of the Supreme Court 


6) In failing to hold that the processing and 
floor-stocks taxes are not violative of the Fifth Amend 
ment to the Constitution 
‘(7) In failing to hold that the processing and 
floor-stocks taxes are levied for the general welfare 
of the United States, for a public and not a private 
purpost 

8) In failing to hold that the respondents are 
not in a position to object to the expenditure of funds 
appropriated by Congress from the Treasury for the 
purposes of the Agricultural Adjustment Act. 

“(9) In failing to hold that the processing and 
floor-stocks tax provisions of the Agricultural Adjust 
ment Act constitute a valid exercise of the taxing power 
of Congress under the Constitution. 

“(10) In failing to hold that the processing and 
floor-stocks taxes are levied pursuant to powers granted 
to Congress by the Constitution. 

11) In failing to hold that the claim of the 
United States for cotton processing and floor-stocks 
taxes under the Agricultural Adjustment Act was a 
valid claim and in failing to order that such claim should 
be allowed and paid. 


MMARY OF ARGUMENT® 


‘These taxes are levied under the power granted 
to Congress by the Constitution to lay and collect taxes. 
We first consider the taxes separately from any ques- 
tions as to the use by Congress of the revenue to be 
derived from them.” 

lhe Act in this respect is purely a revenue meas 


S| 


ure, its only purpose and function being to raise 
money. The processing tax is an excise upon a par 
ticular use of a commodity. The floor-stocks tax ad 


justment, considered separately, is a levy on the holding 
of manufactured goods for a particular purpose, a type 
of imp already held to be an excise by this Court 
Chis adjustment may also be sustained as a measure 
in aid of, and necessary to, the effective administration 
of the processing tax, for without these provisions wide 
spread avoidance of the processing tax would have been 
possible, causing grave dislocation of business and mar 
{ 


sitic n 


keting conditions. Both the processing and floor-stocks 
taxes operate uniformly throughout the United States 
In selecting subjects for taxation, Congress is not con 
fined to those which exist uniformly in every State. 
“There is no delegation of legislative authority with 
respect to the rate of the tax. Congress provided a 
fixed mathematical formula which fixes the rate: the 
difference between the current average farm price and 
the fair exchange value of the commodity. The fair 
exchange value is defined as the price for a commodity 
that will give it the same purchasing power, with re 
spect to articles farmers buy, as such commodity had 
during the base period specified in the Act. Determina 
r the ‘rent average farm price and the fair 


Tie? 


I cul 


3. Brief for Petitioner, pp. 9-18. 
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exchange value is to be from ‘available statistics of the 
Department of Agriculture.’ Statistics showing the 
current average farm price of commodities and the 
prices paid by farmers for articles they buy had been 
collected and tabulated according to an established pro 
cedure and regularly published by the Department of 
Agriculture for many years prior to the passage of the 
Act. Congress was familiar with these statistics and 
the procedure used in collecting them. Consequently, 
Congress’ direction to compute the rate by applying the 
above formula to these statistics constituted a direct 
legislative determination of the rate of the tax. The 
Secretary is directed to reapply the formula whenever 
new price levels have been reached. 

“In the only circumstance in which a rate different 
from that fixed under the prescribed formula is called 
for, an appropriate standard is laid down for determin- 
ing such rate. The circumstance is where the Secretary 
finds, after notice and opportunity for hearing, that the 
tax at the rate prescribed by the formula will cause such 
reduction in the quantity of the commodity domestically 
consumed as to result in the accumulation of surplus 
stocks of the commodity or in the depression of the farm 
price. Upon the finding of this fact, the Secretary may 
lower the tax to such a rate as will prevent the decrease 
in consumption. The Secretary is authorized only to 
lower the rate fixed under the formula—not to increase 
that rate. There is no improper delegation of legisla- 
tive power in this provision. Moreover, this provision 
and that directing the reapplication of the formula are 
separable and have never been used with regard to the 
tax here in issue, so that the question of the validity of 
these provisions is academic. 

“Objections to the Act based upon the principle of 
separation of powers seem to rest primarily on the argu- 
ment that the Secretary of Agriculture may impose the 
taxes whenever he sees fit. We contend that, on the 
contrary, the event which starts the tax is controlled by 
definite standards provided by Congress. The Secre- 
tary is given power to initiate reduction programs ‘in 
order to effectuate the declared policy.’ This policy 
provides a standard which calls only for determination 
as to whether the goal of given price levels have already 
been reached, or will be reached in the immediate future 
without reduction, whether the factors which determine 
farm price are such that a given reduction of production 
will raise the price, and whether reduction can be ac- 
complished by voluntary methods. These matters are 
capable of factual determination, and the Act requires 
or forbids the Secretary to initiate a reduction program 
according to the result of these determinations. 

“Furthermore, respondents fail to distinguish be 
tween discretion given the Secretary in the spending of 
money and discretion given him in making the taxes 
effective. The taxes become effective upon any one of 
a limited number of 
when the Secretary determines, and so proclaims, that 


commodities named by Congress, 


rental and benefit payments with regard to such com 
moditv should be made. ‘T his de cision relates solely to 
the spending of money, an executive function, as to 
which there can arise no question of delegation of legis 
In the making of this decision, consider- 
commence is not rel 
Congress has condi- 


lative power. 
ation as to the time 
evant and would be improper 
tioned the commencement of the tax upon the happen- 
ing of an event which occurs, without regard to the tax, 


the tax is to 


during the lawful discharge of a public office. 
“In anv ncerning improper dele 
gation of legislative power is immaterial, because Con 


event, th 


€ 1Ssue 


gress has expressly ratified the assessment and collec- 


tion of these taxes. By this ratification Congress has 
made unquestionable the exercise of its own discretion 
and has specifically determined itself that the taxes at 
the rate and upon the subjects here were 
proper and advisable. The limitation upon the right of 
Congress to delegate is that Congress may not abdicat 
its essential function of determining matters of policy 
If there were any abdication here in the first instance 
that abdication was cured when Congress determined 
the matters of policy by the ratification 
not attempted to ratify acts which it could not have au 
thorized. The ratified are the and 
collection of taxes at specific rates on specific commodi- 
ties. This ¢ ongress could have authorized and directed 
in the first instance. 

“The taxes imposed on respondents do not violate 
the Fifth Amendment. Clearly the taxing provisions 
of the Act have a reasonable relation to the raising of 
revenue. ‘There is nothing arbitrary or capricious in 
levying a tax measured by the amount of a basic com- 
modity processed by the taxpayer. Contention that the 
Fifth Amendment is violated because the 
for a public purpose is based, not on the character and 
effect of the tax, but on the argument that money will 
be taken from the Treasury and devoted to uses not 
within the powers of Congress. 

“This argument, we submit, is the 
tion upon which rest most of the contentions against 
the validity of the taxes. In answer to it, we urge, first, 
that respondents should not be allowed to defeat their 
otherwise valid taxes by challenging the appropriation 
contained in the Agricultural Adjustment Act. The 
actual use to which respondents’ money will be put is 
indeterminable. Where the appropriation and the taxes 
were contained in separate Acts this Court has refused 
to allow the appropriation to be questioned. As a mat- 
ter of public policy, no different rule should apply 
where the taxes and the appropriation are contained in 
the same Act, especially where, as here, the appropria- 
tion itself leaves uncertain the eventual disposition of 
the money. 

“Further, we submit that if the appropriation in the 
Act be considered, the taxes are nonetheless an exercise 
of the power given to Congress by Article I, Section 8, 
Clause 1 of the Constitution—to lay taxes to provide 
for the general welfare. The general welfare clause 
should be construed broadly to permit the levying of 
taxes to raise revenue for any purpose conducive to the 
national welfare. It is not limited by the subsequently 
enumerated powers. This is shown by the plain 
language employed; by settled rules of constitutional 
construction; by the circumstances surrounding the 
adoption of the clause in the constitutional and ratify- 
ing conventions; by the views of those who played a 
principal part in the adoption and early application of 
the Constitution; by the opinions of later constitutional 
authorities; by the continuous construction given the 
clause by the legislative and executive branches ; and by 
the decisions of this Court and the inferior courts. 
Many of our most familiar and significant policies and 
institutions are based on this literal interpretation of 
The adoption at this late day of the nar- 


ave dislocations 


involved 


Congress has 
] 
i 


acts assessment 


taxes are not 


basic pr | 4 SI 


the clause. 
rower construction would result in g 

and would measurably retard the advancement of 
public health, education, the sciences, and wel- 


social 
fare. 

“Moreover, as shown by the structure of our Gov- 
ernment and the views of those creating it, the determ- 
ination of what is for the general welfare, being a ques- 
tion of policy, is primarily for Congress to decide. This 
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Court will not substitute its judgment for the judgment 
ot Congress on that question 
“The circumstances which called forth this legisla- 
tion and the ends it was designed to accomplish can 
leave no doubt that there was ample reason for the 
determination by Congress that these taxes were levied 
to promote the welfare of the Nation. The entire Na- 
tion was suffering from increasing economic disintegra- 
tion evident in every phase of activity. The shrinkage 
of rural buying power had dried up the flow of indus- 
trial products from cities to country. Previous govern- 
mental efforts support farm prices and income had 
failed because continued farm production in excess 
of consumption. Foreign markets for farm products 
had been sharply narrowed, as had been the domestic 
demand therefor. Record surplus stocks of basic com- 
modities resulted and depressed farm prices far below 
other prices. The situation was due to causes beyond 
the control of and was not correcting itself. 
ttorts by individual States to control production (in 
the case of cotton) in order to reduce burdensome sur- 
pluses also had failed. It was entirely reasonable to 
assume that Federal efforts to aid farmers to balance 
production and consumption and to reduce the price- 
depressing farm surpluses would result in a marked 
buying power and material economic 
the rural population, forty-four 
percent of the Nation’s citizens. Furthermore, the 
known interdependence between agriculture 
and industry is so close as to make it reasonable to 
expect that a revival of farm buying power would be 
reflected broadly in other industries through the direct 
and indirect effects of renewed rural spending; that 
incomes of industrial workers would rise faster than 
living costs would advance; and that improved prices 
and increasing farm income would be followed by ex- 
activity and improved credit, finan- 
cial and trade conditions, and increased employment, as 
had been true in the past. These expectations of gen- 
eral benefit to the entire Nation have been verified by 
It is clear, then, that the Agricul- 
\ct was an exercise of the power 
levy taxes for the general welfare. 
“And since the taxes were imposed to provide for 
the general welfare, they also satisfy the requirement of 
public purpose, as it is inconceivable that a tax should 
national welfare and at the same 
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“The Act may also be sustained as an exercise of 
the fiscal powers of Congress. The sudden decrease in 


the amount of farm income, added to the long period of 
price decline and general liquidation which had char- 
acterized agriculture during the preceding decade, had 
brought the agricultural credit structure to the verge of 
collapse. Not only the commercial institutions, such as 
banks and insurance companies, but also the Federal 
fiscal which Congress had established, were 
heir proper functioning was impos- 
its purpose the restoration of farm 
income, and thereby the reestablishment of the value of 
the agricultural assets underlying the financial system, 
the Act was reasonably designed to protect the fiscal 
agencies of the Government and to restore and main- 


agencies, 
endangered, and 
sible. Having fo 


tain the credit necessary to the economic life of the 
country. 
“There is no attempt here by Congress to exercise, 


contrary to the Tenth Amendment, powers reserved to 
the States or to the People. The provisions here chal- 
lenged authorize only the collection and expenditure of 


revenue. No rules are prescribed by which agriculture 
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is to be governed. The control of the States or the 
People over local affairs is not destroyed or interfered 
with; the operation of State laws has not been super- 
seded ; nothing is to be done without voluntary consent. 
Even if there were interference, however, it would be 
unobjectionable under the Tenth Amendment, because 
the interference would be a necessary and unavoidable 
result of the exercise by Congress of powers given it 
by the Constitution.” 
CONTENTIONS OF RESPONDENTS 

The brief for the Receivers for the Hoosac Mills 
Corporation, Respondents, sets out their contentions in 
general form as follows :* 

“1. That the enactment of the Agricultural Ad- 
justment Act is an attempt on the part of Congress to 
regulate the local production of agricultural commodi- 
ties and the prices to be paid by manufacturers and that 
the processing and floor stocks tax provisions of the 
Act have no other purpose than to finance this regula- 
tory scheme. 

“2. That the regulation of local agricultural pro- 
duction and prices to be paid by manufacturers is not 
within the scope of the powers granted to Congress by 
the Constitution either in the commerce clause or else- 
where ; and that, if such regulation is a proper govern 
mental function at all, it is one that is reserved to the 
states or to the people by the Tenth Amendment. 

“3. That where, as here, an exaction, although 
styled a tax, appears upon the face of the statute to be 
nothing but an integral part of an unconstitutional 
scheme to control production, the levy is not an exer- 
cise of the taxing power of Congress, and refusal to pay 
it is the citizen’s constitutional right. 

“4. That even if the processing and floor stocks 
tax provisions can be considered as an exercise of the 
taxing power, it is such an exercise as is prohibited by 
the Fifth Amendment, because the raising of money for 
the benefit of selected agriculturalists is not taxation for 
a public purpose; because the taking of processor's 
money in order to benefit the producer is nothing less 
than confiscation of the property of one class for the 
economic advantage of another; and because the mea- 
sure of the tax is unreasonable and capricious. 

“5. That (apart from every other consideration ) 
the floor stocks tax provision of the statute is invalid 
because either the tax is a direct tax that is void for 
lack of apportionment or, if an excise, is an unfair and 
unjust retroactive excise not levied to produce revenue 
and unlimited as respects the period during which it 
accrues. 

“6. That even if Congress had the power to lay 
the taxes in question, that power was a power in trust 
the exercise of which could not be delegated ; and that 
the scope and nature of the taxin~ function devolved by 
the statute upon the Secretar of Avriculture amounted 
to such attempted delegation and was ineffective to 
give to his exactions the quality of taxes laid by Con- 
gress. Similarly the production control scheme, if it is 
within the powers of the United States, is a legislative 
function, but it is likewise left entirely to the discretion 
of the Secretary of Agriculture. 

“7. That the amendment of August 24, 1935 was 
ineffective to validate the prior exactions of the Secre- 
tary of Agriculture because Congress, being in the first 
instance without power to appoint him an agent to levy 
a tax, was without power to ratify the exaction which, 
without authority, he had attempted to make. As a 
matter of principle, it would be subversive of our form 





4. Brief for Respondents, pp. 8, 9, 10. 
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within the State is accomplished by purchase instead of 
penalty. 

The Act attempts an illegal delegation of legislative 
power, with regard to the initiation of the tax, the 
determination of the commodities taxed, the fixing of 
the tax rate, and the termination of the tax. There is 
no “complete, workable and intelligible direction pre- 
scribing what is to be done before it is turned over to 
the administrative branch for executive action.” The 
nature of the Secretary’s decision to initiate benefit 
payments, at the same time by specific provisions of 
the Act initiating a processing tax, is not changed by 
spelling out his single act of decision, as, first, a mathe- 
raatical computation; second, a determination as an 
executive to spend money in part available in the 
Treasury, but chiefly to be raised by taxes resulting 
from his determination; and, third, the incidence of a 
tax by operation of law, a tax which goes into being 
only makes his decision to spend it. As for 
the amendment, it can in no event do more than cure an 
unlawful delegation of legislative power. It cannot cure 
or supply the entire lack of power. The invalidity of 
the Act is not predicated alone on this unlawful delega- 
tion of legislative power. The Act is in violation of 
the iendment, not within any of the powers 
delegated to Congress, and the tax is an exaction con- 
demned by the Fifth Amendment. These infirmities 
would invalidate the Act even if Congress itself had 
specifically levied the taxes in the first instance. 

But even assuming that the Act and taxes are 
within the granted powers, still Congress is and should 
be totally without power to ratify taxes imposed by the 
Secretary of Agriculture under an invalid delegation of 
its powers. Congress is not a principal, but is itself 
the agent of the people. Congress does not hold a gen- 
eral power of attorney, but has only those powers dele- 
gated to it by the Constitution. These powers, at least 
so far as they are legislative nowers, can be exercised 
only by Congress itself. In the present instance, the 
situation of Congress is not that of a principal, or even 
of an agent with power to delegate authority to sub- 
agents. It is closely analogous to that of an agent, who, 
because of his peculiar fitness to perform the task en- 
trusted to him, is specifically denied the privilege of 
amnointing another to act for him. The conclusion must 
follow that Congress, having no power to make the 
delegation in the first instance, cannot by ratification 
bind as principal, decisions made by one whom the 
principal had in advance snecifically excluded. 

The processing and floor stocks taxes violate the 


when 
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Fifth amendment ; the Act takes from one class without 
compensation and gives to another; the taxes are not 
raised for a public as distinguished from a private pur- 
pose; and they are arbitrary and unreasonable. The 
floor stocks taxes are a direct tax and are void because 
not apportioned. If they are an excise, they are invalid 
because retroactive, extending for an unreasonable 
period into the past. 

It is deemed unnecessary to answer the lengthy 
argument in the petitioner's brief based on the “Gen- 
eral Welfare” provision, since it could not possibly 
include a power to control through the use of tax money 
the conduct and activities of citizens in spheres other- 
wise beyond Congressional control. If, however, the 
Court is disposed to consider the Welfare Clause with 
more particularity, it is referred to the brief filed as 
amicus curiae, on behalf of the National Association of 
Cotton Manufacturers, by Mr. Malcolm Donald. 

Mr. Donald’s brief upholds the Madisonian view 
that the General Welfare Clause is limited to the sub- 
sequently enumerated ~owers, but argues that even un- 
der the Hamiltonian theorv, the Government’s conten- 
tion must fail. The discussion of this important 
point, both in the brief of the petitioner and that filed 
by Mr. Donald as amicus curiae, is learned, exhaustive 
and absorbingly interesting. It really constitutes a 
great debate and should in some way be made available 
in full to the Bar. Mr. Donald’s brief further denies 
that the Act can be sustained as an appropriate exer- 
cise of the fiscal power of the government and dis- 
cusses other constitutional points. 

The Government's brief was filed by the following: 
Homer S. Cummings, Attorney General; Stanley S. 
Reed, Solicitor General ; Frank J. Wideman, James W. 
Morris, Assistant Attorneys General ; Sewall Key, An- 
drew D. Sharpe, Robert N. Anderson, Alger Hiss, 
Special Assistants to the Attorney General; Mastin G. 
White, Solicitor Department of Agriculture; Prew 
Savoy, Department of Agriculture, of Counsel. 

The brief for the Receivers of the Hoosac Mills 
Corporation, Respondents, was filed by Edward R. 
Hale and Bennett Sanderson ; George Wharton Pepper, 
Humbert B. Powell, James A. Montgomery, Jr., J. 
Willison Smith, Jr., Edmund M. Toland, John L. Sulli- 
van, of Counsel. 

The brief as Amicus Curiae on behalf of the Na- 
tional Association of Cotton Manufacturers was filed 
by Malcolm Donald, Edward E. Elder; Herrick, Smith, 
Donald & Farley. 





FURTHER CONTROL OF LAWYERS’ FEES IN 
SOVIET RUSSIA 





By KENNETH M. THORPE 
Member of the Kansas City, Mo., Bar 


HE readers of the JourNAL have been informed 

of the incorporation of the lawyers of the Soviet 

Union into federations, collectives or cooperatives, 
each such organization having control over a plurality 
of collegia; and each collegium being composed of a 
number of attorneys and the income of the collegium 
being divided according to a determined plan.’ The 
jurisdiction of each cooperative or collective is terri- 
torially limited to a city, province, county or other 
administrative unit. 


1 Amer Bar Association Journal, Jan. 1935, p. 60. 


The Soviet Union attempts to maintain all values 
in balance so that the prices received by industry and 
agriculture for their products, and the income of the 
members of the professions for their services, shall 
be in due proportion, one to another, according to 
communistic theory. Therefore, in the endeavor to 
limit the income of the lawyers by control of their 
charges in proportion to the income of their clients, 
the Soviet Union early found it desirable to enforce 
tariffs establishing maximum charges which could 
be exacted for the services of a lawyer. Thus, the 
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government expects to preserve a balance between 
the values created by producing units. Although, the 
Soviet Union would unquestionably prefer to liqui- 
date the lawyer, he still has the status of a producing 
unit. The Russian writers state, however, that it will 
be easier to raise a new generation of lawyers, than 
it will be to rebuild or recast the present Russian 
lawyers to the communistic pattern or mold. The pro- 
curator of the Union of Soviet Socialist Republics 
(USSR), Vishinsky, recently stated :° 

“The first demand, which should be made of a defender 
(a lawyer) is a high feeling of political responsibility, 
high political qualifications, high training, good schools, 
state discipline; in a word, all of those qualities, which 
will diminish the delaying tendencies of the defense; to 
enter into the arena and fearlessly fight, for what he be- 
lieves, not through the interest of his client, but through 
his (personal) interest in the upbuilding of socialism, 
through his (personal) interest in our state.” (Matter in 
parentheses inserted by writer.) 

In the same speech, as reported in a different pub- 
lication, Vishinsky strongly criticized the courts for 
the great volume of hurriedly and improperly adjudi 
cated cases.* The lawyer's dilatory tactics, therefore, 
were of little avail in postponing decisions. From the 
above quotation it will be noted that, according to the 
communist plan, the first duty of the lawyer is to con- 
sider what he believes best for society, not for his client. 
This so-called social duty of the lawyer and of the law 
is now being agitated in this country. The practical 
application of this principle requires the enforcement 
of statutory law to suit the social condition of the 
accuse|, with the result that the precept, “All are equal 
before the law,” is obliterated. 

The most recent decree for the control of the law- 
yers’ fees is an order of the Supreme Court of the Rus- 
sian Sovietic Federated Socialist Republic (RSFSR), 
dated July 3-4, 1935. By this order, commissions are 
to be set up throughout the republic, the chairman of 
each commission is to be a member of the presidium 
(presiding council) of the superior court of the district 
or province ; the members are to comprise the chairman 
or assistant chairman of the local lawyers’ cooperative, 
the chairman of the local union of court workers (union- 
ization is practically universal), and the local public 
prosecutor. Thus, the commission comprises three gov- 
ernmental members and one member as a representative 
of the lawyers. Each commission is empowered to con- 
sult with experienced lawyers, members of the court 
workers’ union, and others, to determine the proper 
rate to charge for legal services and advice. The com- 
missions are required to submit their findings, within 
one month from the date of the order, to the Supreme 
Court of the RSFSR for approval. 

Following the usual practice in decrees and orders 
emitted in Russia, the court fixes the conditions which 
are to govern the work of the commissions. First, 
those cases which must be handled gratis, regardless 
of the income of the client, and then those individuals 
entitled to free legal aid, are particularly specified, as 
follows: 

1. All questions involving maintenance, i. e., the 
obligation of the family or blood relatives to support 
the children, the aged, the disabled and the invalids 

2. Za socialisticheckuyu Zakonnost, (For socialist legisla 
tion), July, 1935, No. 7, p. 21 (official organ of the procurator 
of the USSR). ; 

Journal of the Patent Office Society, October, 1935, p. 
833. 

4. Sovetskaya Justicia, (Soviet Justice), September, 1935, 
No. 27, printed in October (official organ of the Peoples’ Com- 
missariat for Justice of the RSFSR 


2. All cases involving personal injuries 

3. All disputes as to employment rights, where 
the amount involved does not exceed 200 roubles. 

4. To members of the working masses, employees 
and artel members belonging to the lowest paid cate- 
gory (less than about 100 roubles per month). 

5. To pensioners (old age, retirement, disable- 
ment), receiving the minimum monthly stipend. 

6. To collective and individual peasants, when the 
soviet of their village certifies their inability to pay and 
the reason therefor. 

The balance of the population are pay for legal 
advice and services of every kind, in both civil and 
criminal cases. The commissions are directed to divide 
the people into seven categories or groups, as follows: 

A. The working masses (all working for or at- 
tached to state enterprises or agencies, regardless of 
the character of their work, factory workers in most 
industries, public utility employees, the workers in na- 
tionalized industries—mining, lumbering and _petro- 
leum, the employees of banks—also nationalized—and 
the agricultural laborers employed on the state farms, 
to name the most important groups ) 

B. Artel workers, employees and members (co- 
operative productive enterprises ). 


C. Pensioners. 
D. Collectivized peasants (cooperative farming). 
E Individual peasants (those farming as individ- 


ualists ). 

F. Non-cooperative home workers and free trad- 
ers or professions (kulaks? 
G. Non-workers. 

The members of the working masses, Group A, 
are to be divided into not less than five classes, accord- 
ing to their monthly income and social and material 
situation. Then, within each of these classes, a maxi- 
mum charge is to be fixed for every type of legal serv- 
ice and advice. Thus, every successive class within 
Grcup A will pay an increasing charge for the same 
type of service. 

The charges to be rendered Group B, artel work- 
ers, are to be based on the ordinary monthly income 
(salary) of the individual, plus the average annual 
bonus received from his artel. This bonus results where 
operations have produced an income over expenses, 
taxes, insurance, and overhead. 

The charges to be rendered Group C, the pension- 
ers, shall be fixed by the amount of the monthly pen- 
sion. If the pensioner works to supplement his in- 
come, his earnings are not to be taken into account in 
arriving at his charges. 

The charges to be rendered Group D, the collective 
peasants, are to be determined by assigning them to 
one of the classes established in Group A, not however, 
exceeding the ‘hird class. Thus the collective peasant, 
regardless of his actual income, mav sometimes pay 
less than he should in proportion to the industrial 
worker, and at other times he may be required to pay 
more than his just proportion. 

The charges to be rendered Group E, the individual 
peasants, are to be determined by reference to the agri- 
cultural tax (tax-in-kind), each peasant is required to 
pay to the state. Thus, the individual peasant cannot 
conceal his income, since his tax is of record. His tax 
is much higher than that of the collective peasant, con- 
sequently his legal charges will unquestionably be ma- 
terially higher. 

The charges to be rendered Group F, the home 
workers and the free traders or professionals (?), shall 
be determined by arbitrarily classifying them with the 
highest class of Group A, which, with present rates of 
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pay, will probably be about 900 roubles per month. 
rhus, Group F will be charged excessively in compari- 
son to Group A 

[The charges to be rendered Group G, the non- 
workers, shall be by agreement between the lawyers’ 
collective and the individual. Thus, according to com- 
munistic principles, this group is at the mercy of the 
avarice of the lawyer, while all other groups are offered 
a measure protection against over-charges. Since 
there is no provision in the directions of the court for 
charges to be rendered foreigners, it may be that they 
will be classed in this group, instead of Group F, as 
the native n-workers have been liquidated. 

The directions further provide that charges may 
be increased with the consent of the presidium of the 
collective, when the work is particularly onerous and 
when the lawyer is required to visit the accused at his 


place of confinement, business, hospital or home. The 
charge rates are to be sufficieut to carry a case through 
two courts; 60% of the total charge to be taxed to 
cover the trial, and 40% for the appeal. State and 
public organizations are to pay for legal advice and 
services in accordance with a special charge sheet to be 
established by the presidium of the lawyers’ collective 
and approved by the superior courts and unions of the 
district affected. 

It is apparent that the lawyer’s position in a regime 
of controlled production, when carried to its ultimate 
and logical conclusion, is bound to be unenviable. There 
is comparatively no legal practice, other than a large 
volume of criminal cases, since civil disputes between 
producing units are subject to governmental direction 
and are almost all settled by arbitration between gov- 
ernmental agencies. 





A DEFINITION OF LAW 


By Hon. WILLIAM J. PALMER 
Judge of the Superior Court, Los Angeles 


OHN MAXCY ZANE begins his excellent book 

titled “The Story of the Law” with appropriate 

comment the difficulty experienced by all schol- 
ars in trying define the word “law.” He says that 
while “almost everyone of ordinary information under- 
stands very well what is meant by the word,” even the 
“most learned jurists, when called upon to give an 
accurate definition of the term, find themselves at a 
Then the lawyer-author delivers this challeng- 
“No jurist has yet achieved a definition 
s not require the use of the idea of law, 
either implied or expressed, as a part of the defini- 
tion.” Could one define any abstract term without 
using the idea denoted by the term? What is a defini- 
tion if not a statement in different words of the idea 
signified by the word defined? Is it not the chief 
purpose of a definition to express in words that one 
understands the self-same idea denoted by a word he 
doesn’t understand? 

Perhaps Mr. Zane’s statement does not accurately 
his thought. Occasionally anyone who writes 
his words have not carried the intended 
message to the other mind. A weakness that could be 
pointed out nearly all definitions of the word “law” 
is that they use and depend upon some synonym of 
the defined word that offers exactly the same problem 
of definition as the word itself. This probably is the 
fact that Mr. Zane had in mind. The common refer- 
ence to the law as a body of rules or principles is an 
example. Mr. Zane, without pretense of stating a defi- 
nition, says \ll will agree that the word in its mean- 
ing implies a set both of general principles and of par- 
ticular rules As he, himself, is well aware, that is 
another way saying that law is a set of laws. 

If the effort to define the word “law” were merely 
an academic pastime, with no practical significance, 
one hardly would be justified in engaging in it. But 
definitions often are important. It is quite possible 
for one to follow a long chain of thought only to arrive 
at a false conclusion because he began with an inac- 
curate definition. Occasionally two or more persons 
will engage in protracted argument over a question with 
respect to which they are not really at issue, but only 
because they covertly define their terms dif- 
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ferently. One of the most natural and common experi- 
ences of the human mind is to be confused in its per- 
ception of realities by the words used to designate them, 
and it is not uncommon for the mind to have a vague 
idea that it has done away with or changed a reality 
when all it actually has done has been to give it a dif- 
ferent name. 

So it would seem to be worth while if we could 
find out exactly what the law is. 

Law, as I define it, is the articulated effort of 
two or more living entities to get along together. 

While I apprehend that the expression “living 
entities” is slightly ungraceful, I have used that broad 
term rather than “persons” or “human beings” be- 
cause, as is generally known, even among insects and 
other animals there are fixed systems of jurisprudence, 
constituting their respective methods of getting along 
together. This definition contains no synonym of the 
word “law,” but of course, in requiring that the effort 
to get along together be articulated, I do incorporate 
in my definition the “idea of law.” If I did not do so, 
my sentence would not be a definition. 

There are a few tests that we can apply to the 
definition to determine its accuracy and sufficiency. 

First, if the definition is a true one, it follows that 
we have no law until there is contact between two or 
more beings who want to get along together. That, 
as I see it, is exactly the fact, and indicates the origin 
of law and the sole reason for its existence. When 
two children at play set up their rules of the game, 
they are lawmakers, designing a method which, in their 
judgment, will enable them to play better together and 
to be more certain of fun in the playing. The differ- 
ence between anarchy and a régime of law is that in 
the former case those involved do not want to get along 
together, and in the latter they do. 

Secondly, it follows also that the more difficult it 
becomes for persons to get along together, the more 
laws they make in the effort. That, too, is the fact, and 
explains the enormous accumulation of laws with which 
we have become burdened. The thought here involved 
is too significant to be passed over lightly and I wish 
to discuss it further. What are the causes of diffi- 
culty in our getting along together? The one that must 
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be mentioned first is deficiency in character. It can 
be truthfully said that to a certain degree laws are a 
substitute for character. For every failure in moral 
education, we feel compelled to enact more laws. 

While this substitution of law for education often 
is necessary to save us from the dire results that nat- 
urally would follow the failure in moral education, it 
is at best only a makeshift, providing no permanent 
solution. 

There are those who would urge as a more basic 
cause of difficulty the fact that the complex scheme of 
things economic, upon which we depend for profitable 
employment and association, has failed us» Some claim 
that this is due to the inherent weakness of the scheme, 
without individual blame, while others hold that even 
this failure is attributable to lack of character in those 
who do or should operate the economic machinery. 
Leaving this question to economists and others to de- 
bate as they will, I wish merely to point to the fact 
that the increase in the number of laws, which follows 
every new factor or growth of difficulty in our effort 
to get along together, demonstrates that law itself is 
simply an effort in that direction and should be so 
defined. 

There is yet another test that I wish to apply to 
the definition. If it is true, it follows that law is more 
of a result, symptom or expression of intellectual and 
moral progress than a cause. As I have pointed out 
previously, it is only when people want to get along 
together that they set up a system of jurisprudence, 
and it is only as and after people, their ideas and their 
social conditions change that the laws are changed. 
The law trails, in other words. 

There is, however, one significant exception to the 
general rule that law is a symptom, or result, and not 
a cause. Paradoxical as it might seem at first thought, 
this exception comes with a bad law. Bad laws have 
been the direct causes of social upheavals. I am not 
quite sure but that it would be correct to say that bad 
laws have caused all social upheavals. 

This exception verifies the accuracy of the defini- 
tion. If law is the articulated effort of a number of 
beings to get along together, it follows that when that 
effort is a mistaken one, when the wrong method is 
used to accomplish that definite purpose, unless a 
change is made with reasonable promptitude, nothing 
but a revolt can result. The seriousness and extent 
of that revolt will be in direct ratio to the degree of 
error in the bad law, the extent to which it was en- 
forced and the length of time it existed. The simple 
truth in this statement will explain nearly all human 
history. 

Perhaps someone will ask: “How does this defini- 
tion apply in a state under the absolute rule of a dic- 
tator or monarch, where one man is the sole lawmaker ? 
Can we say that his laws are the effort of two or more 
beings to get along together?” My answer is “yes” 
as positively as if we were dealing only with a democ- 
racy. Although the dictator is the dominant factor in 
deciding by what methods he and his subjects will 
undertake to get along together, his people neverthe- 
less agree to those methods by acquiescence and sub- 
mission. That they believe the only alternative of sub- 
mission to be death, imprisonment or exile is beside 
the point so far as our definition is concerned. There 
might be other reasons, too, for their obedience. As 
long as they yield to the will of the ruler, his will is 
law, and it ceases to be such the minute they refuse to 
yield. Even the monarch, unless he is utterly stupid, 
is influenced in some degree by the temper and will 


of his people. If he has no other purpose than self 
aggrandizement, he yet knows that there is a limit of 
endurance beyond which he cannot safely go. If he is 
normally human he wants the good will and plaudits of 
his subjects, and if he is beneficent, his purpose is the 
same as that which should guide the lawmakers in a 
democracy. In any event the effort is to bring minds 
together on a program of getting along together. 

Under our definition, international law becomes 
the articulated effort of two or more nations to get 
along together. And that, I submit, is exactly the case. 

The virtue of the definition, as I see it, is that it 
tells so much about the law so quickly. It tells not 
only the origin and purpose of law, but explains why 
some laws succeed and others fail, and it also sets up 
a standard by which to judge the worth of every law. 
Someone may ask whether I contend that the definition 
applies to the “laws of nature.” That depends on one’s 
philosophy or religion. It may be as true of the “laws 
of nature’ as of the laws of man. Ascribing the exist- 
ence of natural laws to some intelligent purpose, I am 
inclined to believe that my definition holds good. How- 
ever, let us be practical: Contemplating this definition, 
one realizes that the end and purpose of progress and 
civilization, of all efforts toward understanding and the 
promotion of knowledge, is that we who travel on the 
tiny ship called earth, making a majestic journey 
through the mysterious and unfathomed reaches of 
space, can get along together with more happiness and 
greater security. 


The New Frazier-Lemke Act 


(Continued from page 20) 

The stay must be for the fixed period of three years, 
and at the end of that time the mortgagee gets no more 
than he is presently entitled to. For perhaps a year, as 
contrasted with a half year under the old act, he gets 
no rental and has no assurance that it will be paid at 
the end of that period. The nominal control of the 
court over the property during the three year period 
still is not comparable to having it in the hands of a 
bonded receiver. And, as has been seen, the new act 
apparently invades rights which the old did not, in that 
it deprives lienors of the mortgagor of their right to 
redeem from foreclosure sale in the event the mortgagor 
does not. 

The committee hearings in Congress on the new 
act brought to light facts which indicate that some relief 
to farmers such as the Frazier-Lemke Act contemplates 
is desirable.** Conciliation commissioners reported 
that the mere threat of the debtor’s invoking its provi- 
sions enabled them to effect adjustments between debtor 
and creditors out of court in nine out of ten cases. 
Moratory legislation enacted in twenty-six states, it was 
reported, soon will expire, thus making even more nec- 
essary Federal protection against wholesale foreclos- 
ures. On the other hand, if the states fail to re-enact 
their moratory laws, that will be strong evidence that 
the necessity for such legislation has passed. Current 
newspapers carry accounts of farm land “booms” in 
Iowa. Many people now speak of it as “the late de- 
pression,” and there are indications that it is not wholly 
propaganda. Certainly the need for the Frazier-Lemke 
Act is no greater than was the case under the first act, 
and the Court said in the Radford case that it had no 
concern with the desirability of the legislation if it vio- 
lated the Fifth Amendment. And it appears that the 
new Frazier-Lemke Act still does. 





32. See Senate Report No. 985 on S. 3002, May 13, 1935. 
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Current Events 


(Continued from page 7) 


this was the contention, counsel replied 
that he thought it was settled that Con- 
gress could withdraw the Government’s 
consent to be sued even after the filing 
of a suit to recover money paid in to 
the Treasury. 

The gist of the Government’s argu- 
ment in this case was that the Agri- 
cultural Adjustment Act was a “legis- 
lative enactment within the Constitu- 
tion, based on the use of revenue and 
bring about a nation- 
wide economic balance.” 

In the T. V. A. case fourteen minor- 


co-operation to 


ity stockholders of the Alabama Power 
Company have sought to enjoin per- 
formance of the contracts whereby the 
Government seeks to purchase trans- 
mission lines and lease them to munici- 
palities in Tennessee and Alabama. The 
Government claims the right to per- 


form these functions under its war 
powers, since it is selling surplus power 
generated by equipment which might 
be used to make explosives in times of 
war, and in connection with its controi 
over navigable streams. The Alabama 
Power Company states that its “ex- 
istence and business in its entirety” are 
threatened by activities of the 
Government in the Tennessee Valley. 

Similar in principle was the attack 
by Vermont on the Federal power pro- 
gram as an invasion of States’ rights. 
Attorney General of Vermont, Law- 
rence C. Jones, contends that his State 
“does not care to delegate the regula- 
tion of utility rates and service [from 
the Passamaquoddy project] to the Fed- 
era! Government.” He says, further, 
that Federal projects such as T. V. A. 
and “Quoddy” should be limited to ac- 
tual “improvements of navigation.” His 
argument proceeded to the effect that 
the T. V. A. claimed exclusive Federal 
rights “to utilize surplus waters for the 
direct commercial manufacture and sale 
of electricity by the Government... 
without the consent of the State, with- 
out revenue to the State and without 
regulation by the State.” 

Another case, which was argued De- 
cember 18th, bore an unusual resem- 
blance to the Moor case, wherein the 
Bankhead cotton control Act was be- 
ing tested. It did not even involve any 
of the so-called New Deal legislation. 
The similarity consisted of the fact that 
counsel fainted during the argument, 
something which does not often occur 
twice within ten days. Solicitor Gen- 
eral Reed, who had had the same ex- 
perience during the previous week, 
aided in catching Frederick B. Camp- 
bell, of New York, before he could fall. 
After a few hours rest in the Marshal’s 
office he was greatly improved. His 


these 


associate continued the argument after 
a short recess. 

In this case, Mr. Campbell was dis- 
puting the Government’s claim to about 
$3,000,000 in assets of dissolved Rus- 
sian insurance companies in the United 
States. The claim was based on the 
Roosevelt-Litvinoff agreement of 1933, 
which accompanied our recognition of 
the Union of Soviet Socialist Repub- 
lics, and which assigned Soviet claims 
in this country to the Federal Govern- 
ment. Questions asked the Govern- 
nient’s counsel by several of the Jus- 
tices were interpreted by some of the 
listeners as indicating doubt whether 
the Court could consider this dispute 
on its merits because the New York 
State courts have accepted jurisdiction 
over the funds in question. 


Fingerprint Files—Civil and 
Criminal 

A growing knowledge among citi- 
zens of the nation that the Federal Bu- 
reau of Investigation in the Department 
of Justice has two distinct fingerprint 
files is enabling that bureau to render 
a constantly wider service to the pub- 
lic. The Civil Identification file is be- 
coming more valuable as the number of 
entries increases. During its two year 
existence there have been volunteered, 
for reasons of personal precaution, 
60,059 fingerprint cards. The total num- 
ber of fingerprint records in the Identi- 
fication Division, civil and criminal, is 
now more than 5,385,943. 

Fingerprints for the bureau’s files 
have come from volunteer groups of 
citizens through police departments, 
from civic clubs, from commercial com- 
panies, and from bankers’ protective or- 
ganizations. During one month re- 
cently the facilities of the Bureau of 
Investigation were used in efforts to 
identify 91 unknown deceased persons. 
In 23 cases these attempts were suc- 
cessful. Usually additional information 
was furnished such as birthplace, resi- 
dence, and the names of relatives or 
friends. 

Several of the requests for identifica- 
tion came as a result of automobile ac- 
cidents to highway pedestrians. One 
involved a man who had been shot and 
claimed he had attempted to commit 
suicide. The police doubted his story 
and learned, through the fingerprint 
records, that, under a different name, 
prior to his escape, he had been serving 
a long sentence in the reformatory of 
another state, for highway robbery. In 
a number of cases, war risk life insur- 
ance was claimed where World War 
veterans had not been heard of for more 
than seven years; but, upon search, it 
was found that the man had been ar- 


rested and fingerprinted more than 
seven years after his disappearance. 


Injunction Suits—Findings and 
Conclusions Required 

The Equity Rules of practice before 
Federal Courts (226 U. S. Appendix, 
281 U. S. 773) were amended by the 
Supreme Court, November 26, 1935, so 
as to require findings of facts and con- 
clusions of law by courts of first in- 
stance in granting or refusing interloc- 
utory injunctions. Rule 70% was 
amended to read as follows: 

“In deciding suits in equity, includ- 
ing those required to be heard before 
three judges, the court of first instance 
shall find the facts specially and state 
separately its conclusions of law 
thereon, and, in granting or refusing 
interlocutory injunctions, the court of 
first instance shall similarly set forth its 
findings of fact and conclusions of law 
which constitute the grounds of its ac- 
tion. 

“Such findings and conclusions shall 
be entered of record and, if an appeal 
is taken from the decree, shall be in- 
cluded by the clerk in the record which 
is certified to the appellate court under 
rules 75 and 76.” 

“The Making of the Constitution” 

The Bar Association of the District 
of Columbia has joined the list of local 
associations to give the very interesting 
historical pageant entitled “The Making 
of the Constitution.” It has been pre- 
sented in Kansas City, Philadelphia, 
Chicago and Los Angeles and is to be 
staged in the near future in Salt Lake 
City. The creditable performance in 
Washington was on the evening of De- 
cember 18th, in Constitution Hall. 

The Prologue, written by Hon. Wen- 
dell Phillips Stafford, a retired Justice 
of the District of Columbia Supreme 
Court, well indicates the tone of the 
piece. It follows: 


When in a royal house a child is born 

Whose destiny may be to mount the 
throne 

Great officers of state from night to 
morn 

Watch in the chamber that the truth 
be known. 

No subterfuge may foist upon the realm 

Some child of other than the regnant 
race; 

No doubts must ever rise to overwhelm 

The monarch’s mind or shake him in 
his place. 

Thus round our Constitution’s natal 
couch 

Were eagle-eyed and mighty men, who 
stood 

And watched its painful birth, and could 
avouch 

To later time its pure and lineal blood. 

The curtain of the years that intervene 

We now draw back, and)show that noble 
scene. 
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General Council and Com- 
mittee Meetings 


The General Council and the Execu- 
tive Committee of the American Bar 
Association will hold a joint session at 
the Palmer House, Chicago, com- 
mencing at 10 o’clock on the morning 
of January 13th. The members of the 
Coordination Committees of the Asso- 
ciation, together with the Bar Reor- 
ganization Committee of the Conference 
of Bar Association Delegates, will also 
meet in Chicago at that time. 


Death of Hon. William D. 
Guthrie 


ILLIAM D. GUTHRIE of New 

York City died at his Long 
Island estate on December 8 of a heart 
attack. In the fifty-five years since his 
admission to the New York bar he has 
become internationally known as a 
lawyer and a writer on political and 
legal topics. He had been a member of 
the American Association since 
1898 and active in its affairs for a 
number of years. He served on the As- 
sociation’s Committee on International 
Law for several years and at the time 
of his death was chairman of the Spe- 
cial Committee to Oppose Ratification 
of the Federal Child Labor Amendment 
and Promote the Adoption of the Uni- 
form Child Labor Act. 

Born in San Francisco, and educated 
in France, England and this country, 
Mr. Guthrie became a stenographer in 
a law firm in 1875 and studying law 
there and at Columbia Law School he 
was admitted to the bar in 1880. One 
of the early interesting cases of 
career Bankers and Merchants 
Telegraph Company v. Western Union 
Telegraph Company in 1885, in which 
case he was associated with Robert G 
Ingersoll and Roscoe Conklin. 

He had the opportunity of participat- 
ing in numerous other well known and 
important cases, according to the New 
York Times, including the Federal in- 
come tax case in 1895, when he was as- 
sociated with United States Senator Ed- 
munds, Clarence A. Seward and James 
C. Carter; the California irrigation 
cases, the Illinois inheritance tax cases 
in 1898 and 1902; the Kansas City Stock 
Yard case, the so-called lottery case in 
1902, the Plant will case, the oleomarga- 
rine cases in 1903, the Northern Securi- 
ties Company case, the Third Avenue 
Railroad reorganization case in 1911, 
the national prohibition cases in 1920, 
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the New York emergency rent law 
cases; the Oregon school cases, the five- 
cent fare referendum case in 1925 and 


the New York budget case in 1929. 


Mr. Guthrie acted as counsel for the 


Catholic Church before the New York 
Constitutional Convention in 1915. His 
knowledge of canonical law also caused 
him to be enguged as counsel in the 
Oregon school law cases before the 
United State Supreme Court, and he 
was consulted by the hierarchy for his 
legal opinion with reference to the con- 
stitutional aspects of the Mexican 
church problem. In 1929 Mr. Guthrie 
was one of counsel in the case of the 
Archbishop of Manila before the Su- 
preme Court. 

His arguments were distinguished for 
clarity and a broad grasp of legal prin- 


ciples. Mr. Guthrie served as Storrs 
lecturer at Yale University in 1907-9 
and as Ruggles Professor of Constitu- 
tional Law at Columbia University and 
member of the law faculty from 1911 
to 1921. 

He wrote extensively on legal and 
political topics and among his works 
“Lectures... on Fourteenth 


were the 
Amendment to the Constitution,” 
“Magna Charta and Other Essays,” 


“League of Nations and Miscellaneous 
Addresses,” “Constitutional Aspects of 
National Prohibition” and “The Beck- 
Linthicum Prohibition Amendment.” 





Bar Association News 


The Colorado Bar Meeting 


HE thirty eighth annual meeting 

of The Colorado Bar Association 
convened in the Rose Room of the 
Antlers Hotel at Colorado Springs, on 
Friday, September 20, 1935, at 10:30 
A. M., with President William S. 
Jackson, of Colorado Springs, in the 
chair. The El Paso County Bar As- 
sociation proffered its warm welcome 
through its president, John P. Foard, 
ot Colorado Springs. 

The assembly immediately commenced 
hearing and consideration of reports 
from administrative officers, trustees of 
the old age fund, and standing and spe- 
cial committees. The latter, through 
their respective chairmen, reported as 
follows: Membership, David Rosner; 
Grievances, Erl H. Ellis; Judicial Pro- 
cedure, Paul W. Lee; Legal Education, 
Peter H. Holme; Legal Biography, Al- 
bert L. Vogl; Local Bar Associations, 
Wilbur F. Denious; Legal Develop- 
ment, Mary F. Lathrop; American Citi- 
zenship, Albert G. Craig; Costs of Ab- 
stracts of Title, Albert L. Vogl; Inte- 
gration of the Bar, Robert L. Stearns; 
and Legal Aid, Charles J. Munz. 

The Committee on Integration of the 
Bar had not completed its exhaustive 
and detailed research on the subject, and 
asked for an extension of its life for 
another year, which the Association so 
ordered. The membership of this com- 
mittee has been composed of represen- 
tatives from each judicial district in 
the state, appointed by President Jack- 
son irrespective of Association mem- 
bership, to the end that the entire bar 
of the state should have a part in the 
discussion and decision of the question. 

The Trustees of the Old Age Fund, 
reporting through Chairman Edward 
Ring and Treasurer Wilbur F. Denious, 
showed a slow and steady increase in 
the capital of this trust, which had 


mcre than demonstrated the wisdom of 
its founding. 

The reports of Albert G. Craig, Mary 
F, Lathrop and Albert L. Vogl on the 
sessions of the American Bar Associa- 
tion at Los Angeles held the interest of 
their audience. 

The chief features of Friday’s after- 
noon meeting were President Jackson’s 
address on “Our Bill of Rights,” and 


an address on “The Restatement and 
the Practicing Lawyer,” by Hon. 
George Thomas McDermott, United 


States Tenth Circuit Court of Appeals, 
of Topeka, Kansas. Hartley Murray, 
of the University of Colorado Law 
School and editor of the Rocky Moun- 
tain Law followed Judge Mc- 
Dermott, setting forth what is 
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HAPPY 
NEW YEAR! 


S tart off the New Year right 
by increasing the efficiency of 
your Law Library. 








Let us quote prices on the books 
you have long felt the need of. 
Libraries appraised for dissolu- 
tion and other purposes. 
@Your correspondence 
invited regarding any- 
thing pertaining to 
Law Books. 
THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 
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Under the Dome of | In its new Home, the 
the Capitol, the Supreme | Court will Decide at this 
Court decided at its last Session, Questions of Far- 
session: Reaching Social Import: 





+ 





THE GOLD CLAUSE CASES 


Henry C. Vinal 


President, Colorado Bar Association «» Questions which are reason- 
or ably certain to come before 
rams ok te ali Se THE HOT OIL CASE the Court at this session, 
achieved in preparing Colorado anno- ss 
include: 


tations to the various volumes of The 
Restatement of the Law. 

On Friday night at 8:30 o'clock the THE N.LR.A. CASE + 
annual address was delivered by Hon. 
John Dickinson, of Washington, D. C., 
Assistant Attorney General of the =— THE AGRICULTURAL ADJUSTMENT 
United States, on the subject of “Gov- ACT 
ernment by Due Process.” In this the THE FRAZIER-LEMKE CASE 
doctrines of the New Deal received an 
explication keen, novel and dispassion- 
ate, 

On Saturday morning, with First THE HUMPHREY CASE THE BANKHEAD COTTON 
Vice-President Horn presiding, the as- PRODUCTION ACT 
semblage heard addresses on “Is Cen- 
tralization the Only Alternative?” by 
Henry Wolcott Toll, and “Interstate THE RAILWAY PENSION CASE «>» 
Crime Compacts,” by Paul P. Prosser, 
Attorney General of Colorado. These «a» THE TENNESSEE VALLEY 
presented other aspects of the New A ACT 
Deal. ll _| THE RAILROAD REORGANIZATION 

In the afternoon Prof. Joseph Perci- CASE 
val Pollard, of Colorado Springs, spoke oo 
on “Trends in Constitutional Law,” | 


with especial reference to Chief Justice ee 
Roger B. Taney’s influence in leading THE SLUM CLEARANCE HOUSING 
these. THE SCOTTSBOROUGH CASE PROGRAM 

Business sessions were closed with 





the election of officers of the Associa- | 
tion for the following year: President, 
Henry C. Vidal, of Denver; First Vice- 
President, John P. Foard, of Colorado Write for Information as to Price and Terms of the 


springs; Second Vice-President, il- 
S g S \ P lent, Wil 


iam R. Kelly, of Greeley; and Secre- U. S. SUPREME COURT REPORTS, Lawyers’ Edition 


I 





tary and Treasurer, Harrie M. Hum- 
phreys, of Denver. 
Mr. Vidal is a leading light in irri- 
gation law, and a member of the firm 
{ Hodges, Wilson & Vidal, of Denver, THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
His reputation as an _ after-dinner 
peaker will keep him busy before lo- 
‘al bar associations during his term of 
iffice. 
The annual dinner on Saturday night | 
brought forth an attendance larger than | 
isual. President Jackson acting as} 
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The Law of 
Diminishing Returns 


The average speed of an express 
train is about 60 miles an hour. To 
reach this average it must go faster 
than that at times, and every addi 
tional mile per hour is gained at 
heavy cost. So it is with the court 
reporter. To write 200 words per 
minute or more requires the ex- 
penditure of much more than twice 
the amount of time, effort, study, 
practice and nerve-force that it took 
to reach the 100 mark of the office 
stenographer. This is the law of 
diminishing returns ; 

Competent reporters 
the N. S. R. A—will be found in 
each state. They have paid the 
price this law exacts and are there 
fore qualified to render a superior 
service, 


members ol 


Gaw, Se retary 

onal SI 
teporters Ass 
Elkhart, Indiana 


lation 


Have it reported 
“The Record Ne 
Forgets” 











Wittiam § 
Retiring President, Colorado Bar 
Association 


JACKSON 


toast-master, introduced Seeley K. 
Tompkins, of Colorado Springs, Justice 
Benjamin C, Hilliard, of the Supreme 
Court, Denver, and the incoming Presi- 
dent, Henry C. Vidal, of Denver, who 
made the guests happy to have been 
present. 

On the further entertainment side of 
the meetings, The El Paso County Bar 
Association, on Friday noon, gave a 
luncheon and vaudeville for the mem- 
bers of the State Bar Association, 
while at the same time the ladies in 
attendance on the meetings of the As- 
sociation were guests of the wives of 
members of the local bar association at 
a buffet luncheon at the residence of 
President Jackson. 


On Friday evening, prior to the an- 
nual address, Miss Mary F. Lathrop 
gave her annual dinner to the ladies of 
the State Association, and Past-Presi- 
dent W. W. Grant entertained at the 
annual dinner to the past Presidents, 
and other guests of the Association. 

Harrie M. HUMPHREYS, 
Secretary. 


Louisiana Incorporated State Bar 
Meeting 


HE State Bar of Louisiana, as in- 
corporated by Act Nos. 10 and 21 
of the Extraordinary the 
Louisiana Legislature in 1934, held the 
first annual meeting 
Baton Rouge, Louisiana, on November 
Ist and 2nd, 1935, with a recorded at- 
tendance of practically three hundred 
lawyers. 
A varied program, the 
pleading, the judicial, and the teaching 


Sessions of 


in its history at 


covering 


field of the profession, was offered, as 
follows: 

Christian of 
Baton 


Rev. J. A. 
Church, 


Invocation, 
First Presbyterian 
Rouge. 

Address of Welcome, Mr. 
Moyse, of the Baton Rouge Bar. 

Response for The State Bar, Mr. 
Leon O’Quin, of the Shreveport Bar. 

Annual Address, Hon. Gaston L. 
Porterie, President. 

Legislative Procedure in the Adop- 
tion of the Code Napoleon, Mr. John 
H. Tucker, Jr., of the Shreveport Bar. 

Reminiscences of a Veteran Jurist, 
The Honorable John 
\ssociate Justice of the Supreme Court 
of Louisiana. 

The Supreme Court 


Hermann 


R. Land, Senior 


and the New 





Gaston L. Porrerie 
President, Louisiana State Bar 


Deal, Mr. Henry P. Dart, Jr., of the 
New Orleans 

Some Factual Viewpoints Relating to 
Constitutional Limitations, Mr. E. 
Howard M’Caleb, Sr., of the New Or- 
leans Bar. 

The State District Judge and the 
Bar, The Honorable David I. Garrett, 
of the Monroe Bar Judge, Fourth Judi- 
cial District of 

The Problems of Legal Education 
in Louisiana, Dr. Frederick K. Beutel, 
Dean of the Law School, Louisiana 
State University. 

The report made by the representa- 


sar. 


Louisiana. 


tives of the various local bar associa- 
tions of the State contained the follow- 
ing two important items: 


Recommendations 


1. That the Board of Governors con- 
duct a referendum to the lawyers, at a 
time within its discretion it deems best, 
for an impartial, deliberate and in- 
formed vote on the question as to 
whether the people, as under the pres- 
ent statute is provided, or the lawyers 
shall elect the members of the Board 
of Governors of The State Bar of 
Louisiana. 

2. That the Board of Governors con- 
duct a referendum to the lawyers, at a 
time within its discretion it deems best, 
for an impartial, deliberate in- 
formed vote on the question as to 
whether the educational requirements, 
as now fixed by statute for admission 
to the Bar of a high school training or 
its equivalent, be raised to the require- 


and 


ment of a two-year college course, or 
its equivalent. 

Upon motion properly made and 
seconded, the the local bar 
associations of the State was accepted 
as offered, and adopted in its entirety 
by The State Bar of Louisiana. 

[Nore: The objections urged by 
many lawyers to several provisions of 
the Louisiana State Act were in- 
dicated in the AMeriIcaAn Bar Assocta- 
TION JouRNAL for Dec., 1934 (page 
744). The decision to ascertain the 
views of the lawyers of the State upon 
the two questions recommended by local 
sar Associations of Louisiana, may be 
a step toward solution of these matters. ] 


report of 


sar 





LAW BOOKS, NEW and USED 
Catalogue on Request 
Law Libraries appraised for 


settlement of estates, etc, 
30 years’ experience. 


ILLINOIS BOOK EXCHANGE 
337 West Madison Street 




















